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MYHIUMUNANbHI NPABA TIOAUHU AK BCEOXONJTIOKOYA
TA YHIBEPCAJ/IbHA ®OPMA CTAHOBJIEHHA | PO3BUTKY
11 CBIAOMOCTI, ®OPMYBAHHA TENEONOTNYHO-NMPAKCIONOTYHUX
FABITYCIB TA BUSHAYEHHA 1T EK3UCTEHL,IMHOIO NPU3HAYEHHA

CTaTTsa NPUCBAYEHA CUCTEMHOMY aHanisy GeHOMEHONOriT MyHiLMNanbHUX NPaB NOANHN K BCEOXO-
NAOKYOI Ta YHIBEPCaIbHOI GOPMM CTAHOBAEHHA | PO3BUTKY ii CBIZOMOCTI, POpMyBaHHA TeNeoriYHO-NpaK-
ceonoriyHmx rabitycis Ta BU3HaUYeHHs il eK3UCTeHLIMHOro NnpusHayeHHA. [loBeeHo, Wo MyHiLuunanbHi npa-
Ba /IIOANHU BUCTYNAlOTb BAaXKAMBUM COLLia/IbHO-HOPMATUBHMM deHOMeHOM B chepi camoopraHisalii Hace-
NEeHHA AepXKaBK, WO HanpAMy, CYTTEBO i IHTErPAaTUBHO BMJIMBAE HAa CTAHOBJ/IEHHA | PO3BUTOK AEMOKpPaTUY-
HOi NPaBOBOT AeP*KABHOCTI — XOUa B iCTOPUYHIM PETPOCNEKTUBI MyHILMNaNbHI NpaBa NOAUHM NepeayBanm
KOHCTUTYLIMHUM, B YMOBaX Cy4acHOi AepKaBHOCTI came KOHCTUTYLiNHI NpaBa AtoguHK, i rpyn Ta acoLiawin
BCTYNaOTb CYYaCHUM «BUMIPOM» OCTaHHIX, AeTePMiHYOUM iX NOAaNbLLINIA PO3BUTOK Ta BAOCKOHANEHHA —
6a binblue, came BOHM CNpUAIOTL YHiBEPCani3aLii Ta penaTusisaLii MyHiLMnanbHUX NpaB NIO4MHU, BPAXOBY-
0UM iX NOKaNbHe, perioHasbHe, 3arasbHoAepKaBHe Ta rnobasnbHe BU3HAHHA Ta feriTumalito. BctaHoBne-
HO, L0 MYHiLMMNaNbHi NpaBa NOANHM NPEACTaBAAOTb CODO0 BCEOXONtoYY Ta yHiBepcaibHy Gopmy cTa-
HOB/IEHHS | PO3BUTKY il CBIZOMOCTI, — Y KOHTEKCTi PpO3yMiHHA TOrO, WO npouec popmyBaHHA MyHiLMNanbHOT
CBigOMOCTI (NPaBOCBIAOMOCTI) y MOro iHAMBIAYaNbHMX, TPYNOBUX Ta KONEKTUBHUX popMaXx, € 40BONI CKNAA-
HUM | CynepeusiMBMM, TaKUM, LLLO 3a1eXUTb Bi 6aratbox dakTopis, ane ifeHTUdIKYETbCA HU3KOK XapaKTe-
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PONOriYHMX TEHAEHL,IN: TeIEONOTIYHICTIO, EK3UCTEHLIMHICTIO Ta iHTEePCY6’ EKTUBHICTIO. APryMeHTYETbCA, WO
MYHiLMNanbHi NpaBa At0AMHU BUCTYMNaOTb OCHOBOK GOPMYBaHHA TeNEOriYHO-NPaKceoNoriyHux rabirycis, —
Y KOHTEKCTi pO3yMiHHA TOro, Wo: MyHiUMnanbHi Npasa AtoAMHMY, ii rpyn Ta acouiaui pakTMyHO Bianosiga-
I0Tb CTpaTeriYHMM iHTepecam iCHYBaHHSA i GYHKLIOHYBAHHA /IIOANHU Ta CTBOPHOBAHMX HEH KONEKTUBHUX
CTPYKTYpP B YMOBAX MICLLeBOro CaMOBPAAYBaHHA, B MeXax TepuUTopia/ibHOT NHOACbKOI JJOKANbHOI CMibHO-
TH (TepuTopianbHOI rpoMaan, NoKanbHOro couiymy) y ¢dinocodbcbKomy cTaHi MOBCAKAEHHOCTI; came BOHU
1 BUCTYNaOTb AK rabiTycu, B TOMY YMCAi 1 B OCHOBHOMY K NpaBoBi rabitycu, — 60 came Taki npaBa MicsaTb
B CObi He TiIbKM KOHKPETHI i NpaKkceonoriyHi MOXANBOCTI HaBeLeHMX cyb’eKTiB, a 1 OpraHisaLiiiHi i opraHi-
3aUiiHO-NPaBOBi MexaHi3Mu iX peanisauii, Wo Hanpamy nepeabaveHi AK B KOHCTUTYLLIMHOMY 3aKOHOAaB-
CTBi, TaK 1 NPAMO i onocepeaKoBaHO B MyHiLMNaNbHOMY 3aKOHOAABCTBI Ha PiBHI NPodinbHMUX 3aKOHOAAB-
YMX aKTiB i NOKANIbHOI HOPMOTBOPYOCTI; NpoLec GopmyBaHHA HOBMX rabiTycis NpodinbHMX cyb’eKTiB B MeX-
ax MCB, wo BigobparkatoTb iX iHTepecH, Lo PO3BUBaOTLCA, AETEPMIHYIOTb PO3BUTOK GEHOMEHONOTIT My-
HiLMNaNbHUX NPaB Nt0LMHM, 0COBIMBO B KOHTEKCTYaNi3aL,ii pO3LWMPEHHA KOJ1a OCTaHHIX; 3MiCTOBHA 3aBaH-
Ta*KeHiCTb KOXKHOFO 3 rabiTyciB AtoguHu, il rpyn Ta acouiaLin 6a3yeTbcA Ha CTaTyTapHOMY CTaHi Ta GyHKLiO-
HaNbHil peani3auii BigNOBIiAHMX aTUTIOAIB Yepe3 NPaKTUUYHI GOPMU KUTTERIANBHOCTI HaBeAeHUX cyb’eKTiB
Y BUFAAAI MyHIUMNANbHUX NPaB, — OTXKe TaKi NpaBa MatloTb CTiNKYy TEHAEHLiO 40 NepcrnekTUBM CBOro pos-
WMpPEeHHA. BKa3yeTbeA, WO AOCNIAKEHHA MYHILMNANAbHUX NPaB NOAMHW Ta iX PONi Y BUSHAYEHHI eK3UCTeH-
LiHOrO NPU3HaYeHHsA NAUHMY, Ti rpyn Ta acolialilt HanpAMY TOPKaETbCA NPobaeMaTUKM iaeHTUdIKaL,i Te-
NeoNOoTYHUX AOMIHAHT | 3HAYYLLOCTI NHOANHM, L0 iICHYE B YMOBAX MiCLLEBOr0 CAaMOBPALYBAHHA, B MeXax Te-
puUTOpianbHOI NOACHKOI NOKAbHOI CNiIbHOTK Ta B pinocodpcbKoMy CTaHi NOBCAKAEHHOCTI — a y 3ara/ibHO-
MY PO3YMiHHIi Yy BUSHAYEeHHI POJli NIOANHM AK TaKOi ANA HEel camoi, IOKAZIbHOTO i 3ara/ibHOro coLiymy, aep-
YKaBM Ta N0ACbKOI UMBini3aLii.

Knrovosi cnosa: KoHcmumyuyiliHi npasa AOUHU, Micyese camospAa0y8aHHSA, mepumopiasabHa /0-
KanbHa A0OCLKA CrlifbHOMA (MmepumopiansbHa 2pomada), MyHiuunasaeHi npasea AOUHU, MyHiyUNansHa
cgidomicme nt0OuUHU, 1T 2pyn ma acoyiauili, MyHiyunansHi 2a6imycu, MyHiyunansHi iHmepecu.

OCTaHOBKa npobaemm. € 3arasbHOBIAOMMM, LLLO B OCHOBI AeMOKpaTu3aLii cycninb-
HOrO Ta [IeP}KaBHOIO KMUTTA B MEXKax:

a) KOPAOHIB HaLOHANbHUX AePXKaB, a TAKOXK

6) cMcTeMu miKHapPOAHO-NPaBOBUX BiAHOCUH Ha MiXKHAPOAHIN apeHi — TOBTO B MeXKax Mix-
HApPOAHOI CNiNbHOTW i AEP)KaB-YNEHIB, @ TaKOXK CTBOPEHUX HUMU MidKHAPOAHUX OpraHisaLin i
DYHKLIOHYOUMX 33 iX NiIATPUMKOI IHCTUTYLLI TN06aNbHOMO rPOMAAAHCbKOMO CYCniNbCTBa, —

B) NIEXKUTb CTPATEriYHO-AiANbHICHA 'YMaHiCTUYHO-TYMaHiTapHa NpobaemaTurKa, Lo 6a3yeTb-
€A Ha opraHi3auiiHMX Ta OpraHis3auiMHO-NPaBOBUX NPiOPUTETAX BMU3HAHHSA, Neranisau,ii, nosaru,
NeriTMmalii, OXOpoHM, 3aXMCTY, a TAaKOXK rapaHTyBaHHSA peanisauii npas, cBobos i 060B’sA3KiB /to-
OVHU, — NPUYOMY TaKMX LWO:

- no-nepue, popmyoTbCa, NPOABAAOTLCA, PYHKLIOHYIOTb | ONTUMANbHO | ePEKTUBHO BMKO-
PUCTOBYIOTHCA CAMOO NIIOAMHO0, @ TAKOXK i rpynamm Ta acouialiaMmM NPaKTUYHO B YCiX KUTTE-
BUX CUTYaL,ifIX, LLLO BMHUKAOTb HA JIOKAJIbHOMY PiBHi COLiyMy, B yMOBAX MiCLLEBOro CamoBpALY-
BaHHi (aani — MCB), — oTXKe, NpaKTUUYHO TpaHCcHOPMYHTbCA B MyHiumMnanbHi npasa [1] (mpakceo-
7102i4HO-No8cAKOeHHUl Kpumepili — aBT.);

- No-Apyre, 3aBAAKMU iX HAaABHOCTI GAKTUUYHO POPMYETLCA, NPOABAAETLCA TA PeanisyeTbCs
3aranibHa Cyb’eKTHICTb NOAMHM, Ti FPpyn Ta acouialild, a TaKoX B Ti MeXKax npaBocyb’eKTHICTb 3a-
3HaYeHMX cyb’eKTiB HaLOHANbHOIO MYHILMMANbHOMO i KOHCTUTYLMHOIO NpaBa (8U3HAYA/IbHO-
cy6’ekmHuli Kpumepili — aBT.);

- NO-TPETE, BUHMKAOTb, POPMYIOTbCA, 06’ EKTUBYHOTHCS Ta aKTYani3ytoTbCA AK pe3ynbTaT Ha-
ABHOCTI i peanisaLii aTUTIoAHO-rabiTycHOT (MoBeAiHKOBO-AifNbHICHOT) CXeMM LWOA0 peanisauii ek-
3UCTEHLiHMX NoTpeb, HamaraHb, iHTepeciB NtoAWHWK, ii TPyN Ta acouiauilt (mapaduemanbHoO-8uU-
3Ha4anbHUl Kpumepili — aBT.);

- No-4yeTBEPTE, CKNAAAOTb Y CBOI CYKYNHOCTI BU3SHaUYEeHi KOHKPETHO AEeP*KaBOoo BiAMNOBIA-
Hi HOPMaTMBHI NOBEAIHKOBO-AiANbHICHI MOAENI, WO CKNaAatoTb KOHCTUTYLLIMHO-NPAaBOBWUIA CTATYC
HaBeAeHUX cyb’eKTiB, BKAOYAOUM I IX MYHILMNANbHO-NPABOBUI CTATYC, WO GaKTUYHO BUCTYNAE
iMAaHEHTHOO CK/1a4,0BO YACTUHOK KOHCTUTYLIMHO-NPaBOBOro cTaTycy (HopMmamugHo-mooesnto-
to4uli Kpumepili — aBT.);

- no-n’ATe, Peani3yoTbCA HA JIOKAJIbHOMY PiBHI iCHYBaHHA i GYHKLiOHYBaHHA couiymy, B
ymoBax MCB, B mexax TepuTopianbHOi Nt0ACbKOT /I0KabHOI rpomaaun (TeputopianbHoi rpoma-
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an /nani — Tr/), B8 dinocodpcbKomy CTaHi NOBCAKAEHHOCTI (camospadHO-MoscaKOeHHUl Kpume-
pili — aBT.);

- NO-LWOCTe, HaBeAEeHi BULLE XapaKTEePUCTMKU NpaB NOAMHN B KOHTEKCTI iX JIOKaAbHO-NO-
BCAKAEHHOT peanisaLii cBig4aTb NPO X BCEOXOMNIOOUNI Ta YHIBEPCAIbHUI XapaKTep Ta 0co6au-
BE TEXHO/IOTYHO-Aif/IbHICHE 3HaYeHHsA (mexHon02iuHo-peanizayiliHuli Kpumepil — aBT.);

- NO-CbOMe, MicTATb B cobi HM3KY NpaB i cBoboA NOAMHWK, Ti rpyn Ta acoujialii, Wwo aetep-
CTaHOB/IEHHA Ta PYHKLIOHYBaHHA, YaCTKOBOT 3MiHM Ta MOBHOrO OHOB/IEHHSA Y 3ara/ibHOAEMOKpa-
TUYHWUX CEHCAX, HOPMATUBHMX Ta NpoOLLeCyaibHUX GopMax, opraHisaLilftHO-NPaBOBOMY Ta TEXHO-
noriyHomy 3abesneyeHHi (demokpamu4yHo-mexHono2i4Hull Kpumepili — aBT.);

- NO-BOCbMe, BONOAIOTb CYyTTEBMM NOTEHLia/IoOM A1 NOAANbLIOIO0 PO3BUTKY i BAOCKOHA-
JIEHHA, CNUPAOYUCh Ha PO3BMTOK JIOKA/ZIbHOIO CYCMiNbCTBA Ta IOKAAbHUX rpyn i acouiauin ntoam-
HM, WO MOro cknagatTb (cyb’ekmHo-nepcnekmugHuli Kpumepil — aBT.);

- No-AeB’sTe, HaNPsAMY BMN/MBAKOTb HA NPOAOBKEHHA GepTUAbHO YacTuHot Tl cBOiX pe-
NPOAYKTUBHUX QYHKLM, 3abe3nedyoum Hacamnepes MalbyTHi Ta NepCcneKTUBHI acNeKTU i KOH-
TEKCTU i iCHyBaHHA, GYHKLUiIOHYBAHHSA, @ y rNob6asbHOMY PO3YMiHHI — rpoMaan AK iMaHeHTHOI,
opraHiyHoi Ta 060B’3KOBOI CK/1aA40BOI YaCTUHK BCiel NtoacbKoi umMBinisauii (yusinizauyiliHo-pe-
npodykmusHuli Kpumepili — aBT.);

- no-gecAte, GaKTUYHO | HOPMaTMBHO 3a6e3MeYyoTb HaliBaXKMBILWI NUTAHHA, chepu, KOH-
TEKCTW, HAPATMBM | KOHOTALLIT NPOXOAXKEHHA NOAMHOLO, il TPyNnamMmu Ta acoLLiaLLiAMmM CBOTO KUTTE-
BOTO LMKAY (LMKAY GYHKLIOHYBAHHSA), BK/IOYAKOYM 1 Pi3Hi aCMEeKTU CTAHOBIEHHS, QYHKLIOHYBaH-
HSl, PO3BUTKY i BAOCKOHANEHHA IHCTUTYLiM rPOMaAsHCbKOrO cycninibeTea (iHcmumyuyiliHo-yuKniy-
Huli Kpumepil — aBT.);

- NO-0AMHAAUATE, CaMe BOHMU Y iX MYHIUMNaAbHIl iHTepnpeTawii CTaHOBNATb OCHOBY ANs
$dopMyBaHHA MYHILMNAAbHOI CBIAOMOCTi, MyHiLMMNaNbHOT NCUXONOFiT, MyHILMMNANbHOI KYyNbTYpW,
a TaKoXK Y GOpPMYBaAHHI CUCTEMU MYHILMMNANbHUX LiHHOCTEN (MYHiyunanbHoO-8U3HaYaAbHUU Kpu-
mepili — aBT.);

- No-ABaHaAUATE, CaMe BOHU CTUMYIOOTb GOPMYBaHHA CUCTEMHO-H6/I0KOBOTO iHCTUTYLLIN-
HO-HOPMATMBHOIO KOMMEKCY SIK MYHiLUMNaAbHUX NPaB AOAMHMY, ii rpyn Ta acouiauii, TaK M KOH-
CTUTYLLIMHWX NPaB HaBeAeHUX cyb’eKkTiB (iHcmumyuiliHo-eusHa4aneHUli Kpumepili — aBT.);

- MO-TPUHAALATE, CAMe BOHM, iX 3MICT Ta NPaAKCEONOriYHA CNPAMOBAHICTb, COLLia/IbHO-aKTUB-
HWI NOTEHLLiaN Ta 3aMyYeHicTb A0 iX peanisauii NtoguHu, i rpyn Ta acouiauii 4eTepMiHYOTb CTBO-
PEHHA IHCTUTYLIMHOT OCHOBM rPOMAZAHCHKOrO CYCNiNbCTBA, WO BUHMKAE, POPMYETbCA, Ha3yeTb-
€A, 3HaXo4MUTb CBil NPOAB, PO3BMTOK Ta BAOCKOHA/IEHHS Ha OCHOBI JIOKA/IbHOMO CycninbCTBa (iH-
cmumyuitliHo-bixegiopucmuy4Huli Kpumepili — aBT.);

- NO-4YOTMpPHaALATE, CaMe BOHM BUCTYNatOTb OCHOBOIO afeKBaTHOI KOMMNEeTeHLiMHOT 3aBaH-
Ta*KeHOCTi opraHis Nyb6AiyHOi BAaau, BKAOYaUM 1 opraH MCB, Woao opraHisauinHoro Ta Hop-
MaTMBHOIO CYNpPOBOAMKEHHSA | 3abe3neyeHHA Npas i cB060A, a TAaKOXK 060B’A3KIB Nt0AMHW, Ti rpyn
Ta acouiauin (komnemeHuyiliHo-0isnbHicHUl Kpumepili — aBT.).

OT)Ke, MOXKHa KOHCTaTyBaTH, LLLO NPaAKTUYHO BCi Npasa togMHU GaKTUUYHO GOpMYOTbCA, NPO-
ABNAKOTLCA, BUKOPUCTOBYHOTLCA i Peani3ytoTbCA Ha JIOKAZIbHOMY piBHi couiymy, B ymoBax MCB, B
mexKax TT, B pinocopcbKoMy CTaHi NOBCAKAEHHOCTI, B NPOLLECi peani3aLii KOHCTUTYLLiIMHO-NPaBOBO-
ro i MyHiUMnNanbHO-NPaBOBOro CTaTycy N0AUHM, Ti Fpyn Ta acouialii — 6a binblue, BCi BOHM MOXKYTb
6yTH ineHTNdIKOBaHI K MyHiUMNaNbHI NpaBa NOAMHW, @ TAKOXK i rpyn Ta acouialin.

3BiACKM MOXKHA BU3HAUUTN CUCTEMHO-KOMMJIEKCHOID, HAYKOBO NPOAYKTUBHOO, NPaKceo1o-
riYHO OBrPYHTOBAHOO Ta NMPOTrHOCTUYHO-MEPCNEKTUBHOK AOKTPUHANbHY nosuuito b.A. Kopma-
Ha [2] npo Te, Wo, no-nepue, «Taka cyb’eKTHO-06’€KTHA TpaHcdopMaL,isa | TEXHOMOrYHA Npoue-
cyanisauia HaBeaeHUX TeHAEHLIM AeTepMiHYETbCA MOTYTHIMM NpouecaMmmn NpaBoBoi rnobanisa-
Lii, AKi 3MYLUYIOTb PO3BMHYTI 4EMOKPATUYHI AeprKaBM He Ti/IbKK 40 NPOBeAEeHHA NONITUKN NOEA-
HaHHA MaKCMMaIbHOTo 3abe3neyeHHs OCHOBHMX KOHCTUTYLIMHMX NpaB i cBO6OA KOXKHOI toau-
HU, AKa nepebyBae abo NPOXKMBAE Ha iX TepPUTOPIi Ta 3aXUCTy BNACHUX HaLLIOHAaNbHUX iHTEpeCiB,
[EepXaBHOTO CyBEpEeHITeTY, MONITUYHOIO, COL,ia/IbHO-eKOHOMIYHOTO, KY/IbTYPHOIrO PO3BUTKY CBO-
iX rpomagaH, a i 4o GopmyBaHHA, Yepe3 Po3pobKy i NiANMCaHHA MiXKHAPOAHMX BaraToCTOPOH-
HiX MiXKHapoaHUX aorosopis (yHiBepcanbHoro abo perioHasIbHOro PiBHIB), CUCTEMW MiXKHAPOA-
HUX NPaBOBMX CTaHAAPTIB MiCLLEBOro CaMoBpPAAYBaHHA, AKi Nicaa ix paTudikayii iHWMMKn gepxa-
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BamM CBiTy abo perioHy CTatoTb HOPMaMM BHYTPILWHbOAEPKABHOTO (HALLiOHANIbHOIO) 3aKOHO-
[ABCTBA, W0 rapaHTye NobyA0BYy B LMX AeprKaBax — AepKaBax, AKi pO3BMBaAOTLCA; NOCTPAAAH-
CbKUX AepKaBax Towo, uueinizoaHoi cuctemun MCB. Tob6To, no-gpyre, Takoi CMCTEMU, B AKI
Tr, waaxom, Bubopis, dopmye BianosiaHi opraHn MCB, Wo aitoTb B ii iHTepecax Ta gna peani-
3auii NMTaHb MicueBoro 3Ha4YeHHA abo NUTAaHb MICLLEBOr0 KUTTA — MUTaHb KOJIEKTUBHOTO 3Ha-
YEeHHS, Bif, BUPILIEHHA SKUX 3aneXUTb cTabinbHe icCHyBaHHA Ta ¢yHKUiOHYyBaHHA Tl Ta i une-
HiB — XUTeniB BigMNOBiIgHOI TepUTOpIi AepKaBu. 3BiaCKU, NO-TPETE, B HABEAEHOMY KOHTEKCTI,
06’EKTUBYIOTBCSA, aKTyani3yloTbCA Ta KOHTEKCTYaNi3yloTbCa MUTAHHA peanisauii Ha pisHi MCB
KOHCTUTYLIMHUX NpaB i cBoboa NOAUHM | TPOMAAAHUHA, WO 34iMCHIOETLCA Y CUHEPTIYHIl B3aE-
Mogii 3 gisnbHicTio OMCB wozao peanisauii npas i ceobog uneHis TI. A ue, no-yeTBepTe, CBOEID
4yeproto, aKTyanidye NUTaHHA GOPMYBaHHA MYHILMMNANbHO-NPABOBOro CTaTyCy NOAUHMK, Yepes
TaKMWI cTaTyc *)Kutenis-yneHis TI, WO peanisyeTbca yepes NoBHUI abo YacTkoBmin 36ir popmy-
BaHHA i peanisalii Takoro craTycy NOAMHU 3 il KOHCTUTYLIMHO-NPABOBUM CTaTyCcOM (B 3an1eX-
HOCTI Bif, NPaBOBOro CTaHy JOAUHU. — aBT.).

OT)Ke, came Tak, CIMPaYMChb Ha HaBeAeHi 03HAKM, MOXHA CTBEPAXKYyBaTU NPO CcTpaTeriy-
HY POJIb | KOHCTUTYOOYE 3HAYEHHA MYHILMNANbHUX NPAB IIOAUHM B CUCTEMI 3arasibHUX (KOHCTU-
TOpianbHOI I0KA/IbHOI NOACLKOT CMiZILHOTK (rpoMazmn), BCbOro MaKpOCOLLiyMy, BCIET AeprKaBu Ta
MiXXHapOAHOI CNiNIbHOTW AEepPrKaB.

CrtaH gocnigKeHHA. [icna NporonoweHHA He3aneXHOCTI YKPaiHM i B HAaCTYMHi POKK ax 40
CbOrOAEHHA LjiNna HU3KA BITYM3HAHUX BUEHUX, Takmx AK O.B. bataHos, M.M. baimypaTos, |.B. ba-
nabaHosa, H0.10. banbuiit, 4.0. bobposHUK, B.l. BopaeHtok, T.M. bypsk, €.A. BacunbKosa, B.A.
lpurop’es, P.K. NaBnaos, B.M. Kamno, B.B. KpaBueHko, A.B. /leBeHeup, |./1. inTBuHeHko, B.C.
Morinescbkuit, B.®. Moropinko, O.B. MpiewkiHa, C.HO. PycaHosa, I.I. TaHagxu, P.M. XBaH Ta iH.,
noYyanu 3anMmaTnca AOCNioKEHHAMM B ranysi MyHiLMMNAAbHOro NpPaBa Ta MiCLLEBOro CaMoBpAAY-
BaHHSA, 30Kpema — W00 CYTHOCTI MiCcLEeBOro camoBpaAyBaHHA, MOro cyb’eKTHOro cknagy, no-
HATTA Ta OCHOBHWUX XapPaKTEPUCTMK TEPUTOPIaNbHOT IPOMAAN AK NePBUHHOIO cyb’eKTy MicueBo-
ro camospaayBaHHA. OgHaK BiAHOCHO HOBUMM B YKpPaiHi € AOCNIAXKEHHA MyHILMNANbHO-NPABO-
BOrO CTaTycy H0ANHM Ta 30KPEMA — HAMIONI0BHILIOT CKNaA0BOT LbOro CTaTycy — MyHiLMNanbHUX
npas AtoAMHU. OAHUM 3 NPOBIAHWUX AOCNIAHUKIB BKa3aHMX NUTAHb € BigoMMUIM MyHiumnanict M.O.
BaimypaToB, a TaKOX NpeAcTaBHUKKU MOro HaykoBoi Wwkoaun — O.B. bataHos, B.A. Mpurop’es, B.1.
KodmaH, 0.0. BoAapcbKuii Ta iH.

Pa3om 3 LMm, BaXKNMBO 3a3HAYUTHU, LLO AOCAIAKEHHA PEHOMEHONOTIT MyHILMNAAbHUX NpaB
NOAMHU, — BPaxXOBYHOUYM TiIbKM MOYATKOBMI eTan MyHiluMnanabHOT pepopmu B YKpaiHi Ta nowykK
HaLiOHaNbHOI MOAENi MiCLEBOro CaMoBPAAYBAHHS, LLLO iIHTEHCMBHO NPOLOBMKYETLCA | CbOrOAHI, —
[A€ 3MOTy CTBEPAKYBATH, LWLO AOKTPUHAIbHO-TEOPETUYHMI NOLWYK WoA0 npodinbHOT npobne-
MaTUKK, 0COBIMBO B KOHTEKCTi CTPATEriYHOi POJIi i KOHCTUTYIOKYOro 3HaYEeHHA MYHILMNANbHUX
npaB 0ANHM, Le 3HaX04ATbCA Ha MOYAaTKOBOMY eTani. A e, CBOEI Yeproto, 06’ eKTUBYE, aKTya-
Ni3Y€E, KOHTEKCTYaNI3ye i akTUBI3ye NPOodiNbHI NOWYKKM B AaHil coepi.

MeTolo CTaTTi € 4OCNIAKEHHA MYHILMNAABHUX NPAB NOANHU AK BCEOXONIKOYO0I Ta YHiBep-
canbHoi popMU CTAaHOBAEHHS i PO3BUTKY i cBiZOMOCTI, dOpMyBaHHA TeNEOriYHO-NPaKCeoNoriy-
HUX rabiTyciB Ta BUSHAYEHHSA i1 eK3UCTEHLLIMHOrO NPU3HAYEHHS.

Buknag ocHOBHOro martepiany. HaBeaeHW BULLLE BUCHOBOK MPO CTpaTeriyHy posib Ta
KOHCTUTYIOIOYE 3HAYEHHS MYHILMNAAbHMUX NPaB JHOANHU XapaKTEPU3YETbCA, OKPIM BiAMNOBIA-
HOI NPAKTMYHOI NPOAYKTUBHOCTI i IOFiCTUYHOI NOCAIA0BHOCTI, BHYTPILWHbOI NapaA0KCaNbHICTIO
Ta BiANOBIAHMM anorisamom, — 06’eKTMBHO NoTPebye Binbll rMMOOKOro AOKTPUHANIBHOIO AOCI-
[OXKEHHA Ta BU3HAYeHHA BiNbLU YiTKMX O3HAK Ta XapaKTEPUCTUK.

Jocnianmo ocHOBHI cKnaaoBi 610K 3a3HaYeHOoT NpobieMaTUKM.

. MyHiuunanwsHi npasa A10QUHU 8 cucmemi npas AOUHU.

Tpeba ycBigOMNOBATM | PO3YMITH, LLO KOHLENTya/lbHa OCHOBA MYHILMNaNAbHUX NpaB to-
OWHUW, a NoTiM 1 Ti rpyn Ta acouial,ii 6a3yeTbcsA Ha HMU3LL OCHOBOMONOXHUX 3acas, (NpuHUMniB):

- no-neplue, Ha 06’eKTMBHOMY XapaKTepi TakMX NpaB — 60 came TaKi NpaBa MOANHU KCKpi-
NATb», OPMYIOTb, CTPYKTYPYHOTb, iIHCTUTYIOIOTb, KOHCTUTYIOIOTb Ta IAEHTUIKYIOTb HanpAMY,
KOHOTAaLiMHO Ta HAPATUBHO TePUTOPIaIbHY NHOACBKY IOKAbHY CMiZIBHOTY SIK E4MHUIA COLiaNbHUI
camoBpAaHUIA cybcTpaT (caMoBpsAAHUI KOHLENT — aBT.);
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- No-gpyre, Ha IOKaIbHOMY MPOCTOPOBOMY AMCKYPCi B PO3YMiHHI IX MPOCTOPOBOrO BUHMK-
HeHHs, GopMyBaHHA, NPoABY, PYHKLIOHYBAHHA, peanisau,ii, OXOPOHM, 3aXUCTy Ta rapaHTyBaHHSA
(npocTopoBMIA KOHLLENT — aBT.);

- MO-TPETE, HAa CUCTEMiI KOMYHIKAaTMBHOI B3aEMOAIi, WO BUHWKAE B MPOLLECI CTAaHOBMEH-
HA, GOpPMYBaHHA, iCHYBaHHA, PYHKLIOHYBAHHA, PO3BUTKY TEPUTOPiaNbHOT NOACHKOI T0KaNbHOI
CNiNIbHOTU SIK EAMHOTO COLLia/IbHOro OpraHismy, Wo Moxe byTn penpeseHTOBaHWUIN AK Bcepeam-
Hi cebe, TaK 1 Ha piBHi 30BHILLUHIX BiAHOCKMH AK CMPOMOXHMUI CyB’eKT, WO BoNOAiE HEObXiAHO
npaBocy6’eKTHICTIO (KOMYHIKAaTUBHWMI KOHLENT — aBT.);

- No-yeTBEpPTE, Ha NPUHLUMNI iIHTEPCYO’ EKTMBHOCTI (3arabHO-TENEONOTIYHWNIA KOHL,ENT — aBT.)

- no-n’ate, Ha cGOPMOBAHUX B MeXKAX TEPUTOPIaNbHOI NHOACHKOT IOKANbHOI CNiIBHOTU MYy-
HiLMNANAbHOT CBIAOMOCTI, MyHILWMANbHOI MCUXOJOTii, MYHILMNANAbHOI KYNbTYpPWU, CUCTEMU MYHI-
LUMNanbHUX WiHHOCTEN (BM3HAYaIbHO-iAeHTUdIKALLIMHMIA KOHUENT — aBT.);

- MO-LLOCTe, Ha OpraHiYHil €EAHOCTI, 3ara/ibHUX BHYTPILWHIX cybopAnHaLLiMHMX 3B’ A3KaxX KOH-
CTUTYLLIMHUX Ta MYHiUMNanbHUX Npas, cBoboA i 060B’A3KIB (YNpaBAiHCbKMIA KOHLENT «MOTpPili-
KW» — aBT.);

- NO-CbOME, Ha NPUHLMMI BPpaxyBaHHA eK3UCTEHLUIMHWX iHTepeciB toguMHMW, il rpyn Ta acou,ia-
Lin yepes dopMyBaHHA, BAKOPUCTAHHSA | peani3auito NOKaNbHO-AiANbHICHMX dopMm iX peanizay,ii.

OT)Ke, MOXHa KOHCTaTyBaTw, LLO MYHILUNANbHI NpaBa NtOAUHU;

A) € CyTHICTIO Ta NPaKCeONOriYHUM Big06parKeHHAM il KOHCTUTYLIAHUX NpaB, BOHM € opra-
HiYHO Ta iIMaHEeHTHO MOB’A3aHMMM 3 OCTAHHIMM, X BU3HAYalOTb, AETEPMIHYIOTb | XapaKkTepusy-
FOTb AAK OCHOBOMOJ/IOXKHiI MOX/IMBOCTI IIOANHW, LLO BUHUKAIOTb Y HEl, a TaKOXK Y ii rpyn Ta acouia-
Lin, WO BMHMKAIOTb Y HUX B npoueci GopmyBaHHA Ta GYHKLiOHYBAHHS TEPUTOpPiIaNbHOI 0Kab-
HOI IO ACbKOT CNiNbHOTK:

- no-nepue, B couianbHO-HOPMaTUBHMUX ymoBax MCB (camoBpsaaHuiA dakTop — aBT.);

- no-Apyre, B NPOCTOPOBO-CYH’eKTHUX MeKax Tl (cyb’eKTHUI ¢paKkTop — aBT.);

- no-Tpete, B pinocodcbKoMy CTaHi NOBCAKAEHHOCTI (TeMNopasibHO-CTaHOBUI GpaKTop —aBT.);

- No-4yeTBEpPTE, B MNPOLLECI OPAMHAPHOI Ta EKCTPAOPAMHAPHOI peanisauii CBOro XMUTTEBOTO
uuKny (ntoanHa) abo B npoueci cBoro ¢GyHKLiOHYBaHHA (rpynu Ta acouiauii ntogen) (eksncrex-
LiMHO-NPOCNEKTUBHUI GaKTOp — aBT.), — i TYT € BaXKAUBMUM YCBIAOMNIOBATU | PO3YMITH, LLLO MYHi-
LMNafbHO-MPaBOBUI CTaTyC NHOAMHU PO3MOBCIOAMKYETLCS M Ha i rpynu Ta acouiay,ii, wo npupos-
HO i BiAbHO @60 iHiLiaTUBHO iCHYIOTb Ta GYHKLiIOHYIOTb B MeXKax TI, 30Kpema NaeTbcA NPo iHCTU-
TyLii r(pOMaaAHCHKOro CyCniNbCTBa;

- no-n'ATe, B NpoLECi NepmMaHeHTHOI peanisauii HUMKU CBOrO MYHiLMNabHO-MNPaBOBOrO i
KOHCTUTYLiMHO-NPaBOBOro CTaTyCiB (CTaTycHMI daKTop — aBT.);

- NO-WOCTe, B NPOLECi NOBCAKAEHHOrO i NEPCNEKTUBHOIO BUPILLEHHA EK3UCTEHLIAHUX NK-
TaHb MOAANbLIONO ICHYBAHHA TEPUTOPIaNbHUX IOKANbHUX NHOACBKMX CMiIbHOT (EK3UCTEHLiMHO-
peani3auinHuit pakTop — aBT.);

B) BBaXKaemo 3a nNoTpibHe 3pobUTK BiAMNOBIAHI 3ayBarKeHHS YTOUYHIOKYOTrO XapaKTepy Big-
HOCHO NOTICTUYHO-ICTOPUYHOTO i IOTICTUYHO-AMHAMIYHOIO acMekKTiB, a came:

- B iCTOPUYHIl pPeTpOoCMeKTUBI MyHiUMNanbHi NpaBa AOANMHU 3apPOAUINCL PaHille, HiX Ti
KOHCTUTYLiMHI NpaBa, TO6TO, 10 BUHUKHEHHA PEHOMEHONOTIii AepKaBHOCTI, — 60 byan HanpaAmy
NoB’A3aHi 3i CTBOPEHHAM Ta iHCTUTYLLIOHAI3aLLiED TePUTOPIaNIbHUX NHOACBKMX OKA/IbHUX CMiflb-
HOT (0bWwMH, rpomas). BoHu, Hacamnepea, NoYMHaUM Bif GYHKLiIOHYBaHHA NepBicHOT 06WMHK
(rpomagn), bopmyBanmnck y HanbiNbLL BaXKNMBUX chepax IOKANbHOTO KUTTS | HaZABaAIN MOXKIN-
BiCTb BiANOBIAHMM YMHOM BMPILLYBATM aKTyaNlbHi MNOBCAKAEHHI Ta 3HAYYLLi NMUTAHHA COLiaNbHO-
ro 6yTTa i 34iiCHEHHA NepeciyeHoo N0ANHOK CBOMO KMUTTEBOTO LIMKAY, a ii rpynamu i acoujiauin-
MU $asm cBOro icHyBaHHA i GyHKLiOHYBaHHSA. Taki NpaBa cno4aTky 6yau fneranisoBaHi KepiBHK-
MW MPU3HAYEHUMMU, A NOTIM 1 BUBOPHMMM CTPYKTYpamm (ocobamm) camoi TepuTopianbHOi crinb-
HOTM, @ NOTIM NIEFITUMOBAHI ii Y1eHaMM Ta iX rpynamm i acouiauiamu. Pe3ynbTatom po3BUTKY My-
HILMNANbHUX NPAB NOANHM CTANOo IX 3aN03UYEHHA, HOPMYBaHHA, HOPMATMBI3aLLiA | neranisauia
AepaBoto B il 3aKOHOAABCTBI Y BUrNAAj BiANOBIAHUX KOHCTUTYLiIMHMUX NPaB NOAUHWY;

- 6a binbwe, y GyHKLIOHAIbHOMY PO3YMiHHI MYHiLUMNaNbHI NpaBa JOAUHM BUCTYMAOTb 5K
TEeXHOJIOTYHI 3acobu peanizauii KOHCTUTYLIMHUX NpaB, — BOHU iX pobATb CBIAOMO i NCUXONOriu-
HO 06I'PYHTOBAHMMM, COLiaIbHO 3HAYMMMUMMU, PEAJSIbHO iICHYIOUYMMM, MPAKTUYHO 34iAICHIOBAaHUMMU,
iHAMBIAYANbHO | KONEKTUBHO LiHHICHUMM, HabyBatOTb NOTEHLiaNy PO3BUTKY i BAOCKOHANEHHS;
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- Nepenik MyHiLMNanbHUX NpPaB AOAMHNK, ii rPyn Ta acouiaLii NPaKTUYHO He TiIbKWU NOBHiC-
TIO CNiBNAAaE 3 Nepesikom KOHCTUTYLIMHUX NpaB HaBegeHUX cyb’ekTiB (3a BUKAOYEHHAM NpaBa
Ha rPOMaZAHCTBO, MPaBa Ha BAIACHICTb, NpaBa Ha Aep»KaBHy C/y»Kby, 060B’A30K 3axmulLati batb-
KiBLMHY TOLLLO, LLLO BUCTYNatoTb abCOMOTHUMMU KOHCTUTYLLIMHMMM NPpaBaMm IOANHM, XO4a 1 Yac-
TO-TYCTO A,eNeroBaHMMM B KOHTEKCTI iX BUKOHAHHA Ha JI0OKaNbHUIA pPiBEHb COLiyMy), ane i cyTTe-
BO X PO3LUMPIOE 33 PaXyHOK PO3POOKM i HAABHOCTI NPaB i CBOOOA, LLLO € XapaKTEPHMMM CYTO ANA
chepu MCB, BKAtOYAKOUM NpPaBa Ha Y4acTb Y IOKa/IbHUX BUBOpUMX Ta pedepeHaAyMHUX NpoLecax,
dopmax besnocepenHboi AeMoKpaTii Ta iHWKNX popmax ePpeKTUBHOTo BNAMBY Ha NyBAiYHY camo-
BPAAHY (MyHiUMNanbHy) BNaay;

- OCTaHHE € CBiAOLTBOM HAsABHOCTI NMOTEHLiaNy NePMaHEHTHOrO PO3BUTKY MYHILMNANAbHUX
npas AOAMHW, Ti Tpyn Ta acouiau,iin, a TakoX ix 6esnocepeaHbOro NO3UTUBHO-AIANbHICHOIO i pe-
NATUBICTCbKO-BM3HAYa/IbHOTO BMN/IMBY Ha TPAHCHOPMALLiO | MOAEPHI3aL,it0 KOHCTUTYLiIMHUX NpaB
HaBeAeHUX cyb’ekTis;

Y NigCyMKyY, MOXHA KOHCTaTyBaTH, LWO:

- MyHiLMNaNbHI NpaBa AtOAUHK, NpoLlec iXx GopMyBaHHA Ta peanisaLii, pO3BUTKY i BAOCKO-
Ha/JIeHHSA CBiAYMTb NPO X YHIBEPCaNbHUIM Ta PENATUBICTCbKUIM XapaKTep, CTUMYIIOIYM Ta aKTUBI-
3YI0YM POSb | 3HAYEHHA KOHCTUTYLIMHMX NPaB AIOANHM, Ti rpyn Ta acouialin, a TakoX AeTepMiHy-
HoUM X NOAANbLININ PO3BUTOK Ta BAOCKOHAIEHHS;

- YHiBEpCani3m i penatmBiam MyHiLUMNANbHUX NPaB NOANHW NIAKPECNHOETLCA TUM, WO TaKi
npaBa BMCTYNatoTb 06’€EKTOM MiXKHapPOAHO-NPABOBOrO pPerytoBaHHA B MeXax perioHasbHMX Ta
Mi>KHapPOAHOI CNiNbHOTU AeprKaB, 60 peryntoeTbcs HU3KOK MiKHAPOAHO-NPABOBUX AOKYMEHTIB
[0roBipHOro xapaktepy (EBponelicbka xapTia mMicL,eBoro camospaayBaHHa 1985 p., KoHBeHLU,is
NpPOo y4acTb iIHO3EML,B Yy CYCNiNIbHOMY XUTTi Ha MicueBomy piBHi 1992 p., MepernaHyta EBponen-
CbKa XapTiAa Npo y4acTb MOSIOAI B MicueBoMy Ta perioHanbHomy XuTtTi 2003 p., BcecBiTHA xapTia
MicueBoro camospaaysaHHa OOH (NpoeKT) ToLwo);

- Ha piBHi MCB ¢dopMyeTbCs i CKNagaeTbest GeHOMEHO0TNYHUI HOPMATUBHMI Ta NpoLLecyasb-
HWI NAHLLIOMKOK 3 BU3HAYEHUX NMOHATb, KOHLLENL,iN, KOHLENTIB, HApPaTMBIB, KOHOTALM, Y NiACYMKY —
naTepHiB, a came — «MyHilUMnaabHi NpaBa NOAMHM — NPaBa NOANHN (3a3BMUYAM, KOHCTUTYLLIMHI)Y,
a TAaKOXK «MyHiLMMNasbHa N0ANHA — KOHCTUTYLiHA NI0AMHAY, WO CbOroAHI 1 BU3SHAYatoTb CUCTEMY
KOOPAMHAT B AKil iCHYIOTb, GYHKLOHYIOTb Ta peanisytoTbCs, a TAKOXK PO3BMBAOTLCA | BAOCKOHANIO-
HOTbCS MYHILMMAbHI Ta KOHCTUTYLIMHI NpaBa NtOAMHM, @ TAKOXK il rpyn Ta acoujiauin, Npu4yomy BOHU
MatoTb NIOTiYHi Ta OBIPYHTOBaHI TeHAEHLUi He TiNbKM 40 NepeTUHaHHA, ane 1 Ao nobyaosu eau-
HOro HOPMATMBHO-MPOLLECYa/IbHOO NIAHLOMKKA, BK/HOYAOYM OTO NOAA/bLIMIA PO3BUTOK (AAeTbCs
npo UMBiNisaLiiHi NnpaBa Nt04MHKM, BpaxoBytoun Toi 6e3zanepeuHnii gpakT, wo TI, sKa icHye B ymo-
Bax MCB, ¢paKTMUYHO BUCTYMa€E NEPBUHHNUM KONEKTUBHUM CyH’ EKTOM Nt0ACHKOT UMBINi3aLii AK TaKol.

1. MyHiuunaneHi npaea a00UHU K 8CE0X0MN/10H0Ya Md YHigepcanbHa opma
CMaHo8/eHHA i po38umky ii ceidomocmi

Bu3Hayaoum ocobamBy ponb i 3HaYEHHA MyHILMMNaNbHUX NPaB AAUHK, Ti rpyn i acoujiay,in
AK B PO3BUTKY KOHCTUTYLIMHUX NpaB HaBeAeHMX Cyb’eKTiB, a TaKOXK Yy BAOCKOHANEHHI X MyHiLU-
NanbHO-NPABOBOro CTaTyCy, a TaKOX, 6e33anepeyHo, N KOHCTUTYLiMHO-NPaBOBOro CTaTycy, Ha
HaLy AYMKY, € CTPATENYHO BAXK/IMBUM BM3HAUYUTM iX BCEOXOMMIOKOYMIA TA YHIBEPCANbHUIA XapaK-
Tep B MPOLLECi CTAHOB/IEHHSA | PO3BUTKY CBiZOMOCTI NtogMHU Ta ii popmanisauii.

Y ubomMy npoueci BapTo BM3HAYMTM BignoBigHi ineHTUIKaLUIAHI KpUTepii, Wo Hanpamy
CNPUALOTL | eTepMiHyoTb GOpPMYBaHHSA CBIAOMOCTI NHOAMHWM, Ti rpyn Ta acoliauin came B ymoBax
iX icCHyBaHHSA Ta PpYHKLIOHYBaHHA B MeXax TepUTOPiaNbHOI I0KaIbHOI N0ACbKOT CibHOTH (rpo-
mazaun) Ta B ymosax MCB. OTke, came MCB BMCTynae BU3HauYaibHOK YMOBO i CBOEPIAHUM «3a-
NyCKalouMmM MeXaHi3MOM», COoLLiaIbHO-HOPMATUBHUM NPOCTOPOM GOPMYBAHHSA iHAMBIAYANbHOI,
rpynoBoi Ta KOJIEKTUBHOI CBiZOMOCTi, — TOBTO YyCBIZAOMMEHHS Ta afeKBaTHa TPaHCNo3uuia no-
BCAKAEHHOT NOBeiHKM BiANoBiAHMMM Cyb’eKTamuy, iX rpynamu i acouiaLiamu, y BiAnosigHOCTI A0
MYHILMNANbHMX Ta MYHILMNAAbHO-NPABOBMX ABMLL, 3aCaZ MYHILWUNANBHOTO }XUTTA B YMOBaxX /10-
Ka/IbHOTO COLLiyMYy Ta B Me)Kax TepPUTOpPIia/IbHOI NtOACHKOI JIOKANbHOI CMiIbHOTU Ha Pi3HUX PiBHAX
il iCHyYBaHHA:

a) mikporpomaga /poamHa, Apysi, 6AUKHE KoNo poamdis Towwo/,

6) mesorpomaga /Tpya0BuiA KONEKTUB, CTPYKTYPU FPOMaZAHCBKOrO CYCMinbCTBa, BKAOYaO-
YM YIEHCTBO Y FPOMaACbKUX 06’ eQHAHHAX TOLLO/,
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B) MaKporpomaga /TeputopiasibHa rpomaga BiAnoBiAHOro piBHA /ceso, cenulue, MicTo,
06’eHaHa rpomaza, acouiosaHuit piseHb Tl /Ha piBHI palioHiB, obnacTelt aepskasu/,

— CBOEIO Yeproto, BUCTYMNAE peanbHUM Cyb’EKTHO-MOBEAIHKOBUM i Cy6’EKTHO-AiANbHICHUM
npocTopoMm BignoBigHOI TpaHcopmaLii, HabyTTA BiANOBIAHMX 3HAHb, BMiHb, HABUYOK NtOAMHU,
ii rpyn Ta acoujiauin, bopmyBaHHA iX NOBEAiIHKOBO-AiANbHICHMX NAaTEPHIB CTaN0ro XapaKTepy Yy BU-
rnagi cknagHoro 6araTopiBHEBOro Ta baratonpeamMeTHOro MaKponpoLLecy colianisauii, BKAtoYa-
04K 1 Moro npaBoBy dopmy.

HaBeneHui npouec BONOAIE BigNOBIAHMMM O3HaKaMM, a came:

- Y HOPMaTUBHOMY KOHTEKCTI — MyHiLMMNanAbHa CBIAOMICTb POPMYETLCA B yMOBAX HaABHOC-
Ti OKPeMoro Ta BiHOCHO aBTOHOMHOTO PiBHA Nyb6AiYHOT Bnagn — nybaivyHOT camoBpAAHOI (MYyHi-
UMnanbHoi) BNaau, WO Ai€ HapiBHI 3 NyBNiYHOIO AepKaBHOW B0, CKNAAAE i B MUTaHHSAX ca-
MOOPraHi3auii HaceneHHA BiAMNOBIAHI NPIOPUTET | KOHKYPEHLLiItO, BONOAIOYN CBOIMU KOMMETEH-
LiHMMM MOBHOBAaXEHHAMM, NPeaMeTHO-06’EKTHOI Chepoto 3acTOCYBaHHSA, CBOIM Cy6’EKTHMM
CKNIag0M, @ TAaKOX AEeMOKPATUYHUMK MeXaHi3Mamm CBOET peanisau,i (am.. cT.cT. 5, 7, 92, Po3g,. XI
KoHctutyuii YKpainu) [1] (8n1a0Ho-HopmamueHuli Kpumepili — aBT.);

-y Cy6’EKTHOMY KOHTEKCTI LLeHTPaNbHUN Cy6’eKTOM-HOCIEM NPOdiNbHOT CBIZOMOCTI AK coLLi-
ANIbHO-CaMOBPAAHOTO ABULLA, MPOLLECY Ta TPEHAY BUCTYMAE NOANHA, — WO GOPMYE, NPOAYKYE,
peanisye, po3BMBAE, BAOCKOHANIOE i TPAHCPOPMYE CBOI EK3UCTEHLIMHI NpaBa i cB060AN, BUKO-
Hye cBOi 060B’A3KM — a TaKOXK 1i rpyn Ta acouiauili (cy6’ekmHo-8u3Ha4yanbHuUli Kpumepil — aBT.);

-y iHAMBIAYaNIbHOMY, FPYNOBOMY Ta 3araJibHOMY KOJIEKTUBHOMY CTAaTYCHOMY KOHTEKCTI B
dopmyBaHHI deHomeHoOorii CBIAOMOCTi BUOKpeMAtOETbCA ocobanea ponb MCB i AtoanHK, Wo
iCHYe Ta YHKLIOHYe B MOro ymoBax, B npoLeci peanisauii 0CHOBOMO/MIOXKHMUX HAaCTaHOB AEMO-
KpaTUYHOi NPaBoOBOI AepKaBHOCTI, 60 came Yepes Ue: a) BUHMKAE, GOPMYETLCS, PO3BMBAETHCSH,
PO3LMPIOETLCA M BAOCKOHANIOETLCA NpaBoBuin npocTip MCB [2], 3aBaAKK Aakomy GOpMYETbCA
cdepa camoopraHisauii, camoigeHTudiKaLii, camoaianbHOCTI, CaMOMNposABY, CAMOTENe0N0rYHOC-
Ti, CAMOPO3BUTKY i CAMOBAOCKOHANEHHS NtoAMHK, Ti rpyn Ta acouiauin (HopmamueHo-rnpocmo-
posuli Kpumepili — aBT.);

- Y BU3HA4Ya/IbHO-KOJIEKTMBHOMY KOHTEKCTI B npoLieci opmyBaHHA dbeHomeHo1orii cBigomoc-
Ti AICKPABO i NEPEKOHANBO NPOABAAETLCA PO/b | 3HAYEHHS 0COBIMBOIO KOIEKTUBHOIO Cy6H’eKTa —
TepUTOpPiaNbHOT IOKaNbHOT N0ACHKOT CMiIBHOTU (TPOMaaM), LLLO BUHMKAE HA OCHOBI CYKYMHOCTI ¥KK-
Tenis BiANOBIAHOI aAMIHICTPaTUBHO-TEPUTOPIANLHOT OANHWULL AEpsKaBK /ceno, cenuiie, MicTo, pa-
MoH, obnacTb, a Tako 06’eaHaHa TI/) Ha TepuTopii, WO BoNOAIE BiANOBIAHMMM iICTOPUYHUMMU, Te-
orpadiyHMMM, EKONIOTIYHUMM Ta IHLUIMMU 0COBANBOCTAMM, LLLO, CBOEID YEPTO0, MEPEHOCATLCA M Xa-
pPaKTepU3yTb CaMy JOACLKY CMiNbHOTY (Cy6’eKMHO-KonekmusHulli Kpumepili — aBT.);

- Y EK3UCTEHLIMHO-NPaKCeoN0riYHOMY KOHTEKCTI npouec ¢opmyBaHHA deHoMeHOoOrii CBi-
OOMOCTI Hanpsmy nos’asaHuUi 3 TUM, Wo MCB 06’€KTMBHO BMCTYMNa€e NPOCTOPOM PeasibHOi KUT-
TEAIANBHOCTI KOHKPETHOI N0AUHM, TOBTO TUM COLiaIbHUM NPOCTOPOM, B AKOMY KOXKHA N0AU-
Ha 34iNCHIOE CBIill XXUTTEBUMN LMKA — TOBTO, MAETbCA NPO CTBOPEHHS EK3UCTEHLMHOro npo-
CTOPY B AKOMY BMHUKAIOTb, POPMYIOTbCA, KPUCTaNi3ytoTbCA, peanisyoTbCA, BAOCKOHANOKOTHCA i
TpaHCHOPMYIOTLCA iHTEPECU NHOAMHM, LLLO HA NPAKTUL NPOABAAIOTLCA Y BUTASAAI KOHCTUTYLIMHMX
npas, cBobo, i 060B'A3KIB NtOANHU, —  OTXKe, came npocTip MCB BuCTynae npoctopom ¢op-
MYBaHHS | MPaKTUYHOT peanisaLii HallBaXXAMBILLMX NpaB, cBoboA, i 060B’A3KIB NtOAMHM, T rpyn Ta
acoujauiin, TobTo BiH € iIMaHEHTHO 06’EKTUBHUM, GYHKLiOHabHO-HEOBXIAHUM i NPaKCeoNOoriYHO
oboB’askoBUM npocTopom GOopMyBaHHA i peanisauii cycnifibHUX BiAHOCWH BiANOBIAHOT i HEOO-
XigHOT npodinbHOT cNpsMoBaHOCTI (ek3ucmeHruyiliHo-npocmoposuli Kpumepili — aBT.);

-y IHCTUTYLIMHO-CBIAOMOMY KOHTEKCTi BakK/NIMBO 3a3HAYMTW, WO B MPOLECi iICHYBaHHA Ta
dYHKUioHYyBaHHSA B npocTopi MCB KOXKHa NtogMHa pearye Ha YMOBM XKUTTEAISNbHOCTI Ta NOAT,
LLLO NPOXOAATb HABKOJIO Hel, Yepes yCBiAOMIEHHS i PO3YMiHHA iX 3MiCTy Ta 3HaYeHHs, To6To ye-
pes iX NCUXONOFIYHY OLiIHKY, —OT)Ke, came B mexax Tl Ta B ymoax MCB ¢popmyeTbca ocobamsunii
BMA, CBIAOMOCTi — MyHiLmMNaabHa CBiZAOMICTb (NPaBOCBIAOMICTb), LLLO € aAEKBATHUM i peasbHUM
BiANNYHHAM BM/INBY MYHILMMANbHOI PeasbHOCTI Ha XXUTTA KOHKPETHOI IIOANHM, @ TaKOXK ii rpyn Ta
acoujaLiin (BMOKPEeMNIOETLCA iHAMBIAYaIbHA, TPYNOBa | KONEKTUBHA MyHiLMNaabHa CBigomicTb /
npasocBsigomictb/) (iHOUBIOyanbHO-Mcuxon02iuHUl Kpumepili — aBT.);

- Y OpraHisauiinHo-noBeniHKOBOMY KOHTEKCTi, came 3aBAAKM MyHiLMManbHii cBigomoc-
Ti (NpPaBOCBIAOMOCTI), WO € HEBIA'EMHUM PE3yNbTaTOM iCHYBaHHA i GYHKLiOHYBaHHA iHCTUTYTY
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MCB, ntoguHa Mmoentoe CBOi NoBeAiHKOBI HAaCTaHOBU (aTUTIOAM) B IOKa/IbHOMY COLLiYMi, Bpaxo-
BYOUM [,0CBIA CBOET coLianizaLii, BKAoYatoum i ii npaBosy Gopmy, LLO 34iACHIOETLCA B MexKax TI
Ta B ymoBax MCB, a TaKOX KOPUCTYOUMUCb HAABHMM A0CBIAOM Ta AyXOBHO-MOPa/IbHUMMU LIHHOC-
TAMM 0bMpaE BiANOBIAHI GOPMM NPAKTUYHUX GOPM HKUTTEAIANBHOCTI (rabiTyciB) — To6TO, MyHi-
LMnanbHa CBiZoMicTb (NPaBOCBIAOMICTb) BUCTYNA€E CBOEPIAHUM iHAMKATOpOM Yy BMBOpi napame-
TpiB MexX, dopM, BUAIB NOBEAIHKOBO-AiAbHICHOTO AUCKYPCY NTOANHU B YMOBaX NOBCAKAEHHOC-
Ti, WO € OPANHAPHUM XapPaKTePOJIOriYHUM CTaHOM MYHILMNaNbHOI peanbHocTi (amumiwodHo-2a-
6imycHuli Kpumepili — aBT.);

- y cy6’eKTHOMY KOHTEKCTi Tpeba po3ymiTy, LLLO HOCIEM, KOPUCTYBaYeM, a4PECATOM i Npoay-
LEeHTOM MYHiLMManbHOT CBiZOMOCTI (NPaBOCBIAOMOCTI) BUCTYNAE NtOAMHA-KUTENb | OAHOYACHO
yneH TI, Wo peanisye CBOIMM AiAMM HAaCTAHOBM /IOKAIbHOT AeMOKpaTii B yMOBaxX NOBCAKAEHHOTO
KUTTA (0ifnbHICHO-Icuxono02iyHuUll Kpumepili — aBT.);

- Y PONIbOBOMY KOHTEKCTi Tpeba po3ymiTu, Lo B MeXKax MyHiluMnanbHOI ncuxosorii, Ha ii
OCHOBI Ta B MeXKax MyHiLMMNanbHOT NCUXONOTIi, WO € NPAKCEO/IONYHMM pe3yibTaToM NpodinbHOT
ncuxonorii ntogmHa, i rpynu Ta acouiaLii opmMytoTb, BUKOHYIOTb i peanisytoTb BiAnoBiAHI poabo-
Bi NO3ULiT B MyHiLMNANbHOMY COLLiyMi Ha Pi3HMX PiBHAX MOro iCHyBaHHA (Mikporpomaza, meso-
roomaga, makporpomaaa) [3] (digsnbHicHO-ponbosuli Kpumepili — aBT.);

- Y AiANbHICHO-NPOCTOPOBOMY KOHTEKCTIi BAPTO KOHCTATYBaTH, Wo B ymoBax MCB Ta B meX-
ax TepuTopianbHOI NOACLKOI NOKaNbHOI cniNbHOTK (rpoMaan) GopMYETbCA NPOCTIP NOKaNAbHOT
cUcTeMu peanisaLii, OXOPOHM i 3aXMUCTy NpaB AOAUHM, il rPyn Ta acouiaLiit Yepes GopmyBaHHA
CaMOBPAAHMX NOBHOBAXKEHb, AIK CTPATErNYHO-0PraHivyHOI YaCTUHN KoMmneTeHLjii opraHie MCB Ta ix
AianbHOCTI (mpocmoposo-3axucHuli Kpumepili — aBT.);

- Yy TeMMNopanbHOMY PO3yMiHHI npouec ¢opMyBaHHA MYHILMNANbHOI CBIAOMOCTI MOXKe
3iiICHIOBATUCS 3a3BMYAN B YMOBAX OPANHAPHOTO (B YMOBax NOBCAKAEHHOCTI) abo eKcTpaopau-
HapHOro (0cobAMBUIN UM BOEHHWI CTaH, BiliHa, €KONOTIYHI Y/ TeXHOreHHi KaTacTpodu Towo) ic-
HYBaHHA i PYHKLIOHYBaHHA AEPrKaBHOCTI, WO GAKTUYHO anpiopi BU3HAYAE M YMOBU iCHYBaHHSA
i GYHKUiOHYBaHHA TepuTOpiaNbHOT IOKaNbHOI MIIOACLKOI CNiNbHOTU (rpomaan) (memnopansHo-
cmamycHuli Kpumepili — aBT.);

- Y TEXHO/IOTIYHOMY KOHTEKCTi MYyHiLMMnaabHa NPaBOCBIAOMICTb aKTyaNi3y€eTbCA, KOHTEKCTY-
aNi3yeTbCa Ta NPOABASETLCA Yepe3 GOpPMyBaHHA i peanisaLito MyHiuMNaabHUX NpaB AOANHMK, ba
6inblue, OCTaHHI BUCTYNAOTb AK MeAiaTopu MiX iHTepecamm AtoauHW, ii rfpyn Ta acouiauin ta pe-
ANBHUMMN | HANEXKHUMMK, BUSHAHMMU [EepPXKaABOK i COLLiyMOM, N1eranisoBaHnUMM i NeriTMMoBaHu-
MW OpraHisauiiHMMmM i opraHisauinHo-npasosumMmmn Gopmamm ix peanisauii (4epes myHiuMnanbHi
npasa) (mexHosno02iuHO-peanizayiliHuli Kpumepili — aBT.).

KoHcTaTytoumn, BapTo 3a3HAuYMTU | CTBEPAKYBATH, WO npouec GopMyBaHHA MyHiLMNanb-
HOT cBigOMOCTiI (NpaBoOCBifOMOCTI) y MOro iHAMBIAYaNbHUX, TPYNOBUX Ta KONEKTUBHUX GOpMmaXx,
€ O0BOJI CKNAaAHMM i CynepeyIMBUM, TaKUM, LLO 3aneXuTb Big 6aratbox ¢dakTopis, ane igex-
TUODIKYETLCA HM3KOK XapaKTePOOriYHUX TEHAEHLiN: TeNeOoNOriYHICTIO, eK3UCTEHLIMHICTIO Ta
iHTepcy6’eKTUBHICTHO.

TeHAeHLis TeNeoNOriYHOCTI Y MyHILMNabHIN CBIAOMOCTI NPOABAAETLCA B OPMYBAHHI i Ha-
ABHOCTI, @ TaKOX Y NPAKTUYHIN peanisaLii YiTKo i 04HO3HAYHO CHOPMOBAHMX Ljilen iCHYBAHHA i
dYHKLiOHYBaHHA NtoguMHW, Ti rpyn Ta acouialiit B TepUTOpianbHili IOKaNbHIN NHOACBKIN cninbHO-
Ti (rpomag,i) anna 34iMCHEHHA CBOTO XUTTEBOTO LMKAY (NtogmMHa) abo uuKy icHyBaHHA Ta GyHKL-
OHYBaHHA (IHCTUTYLiMHI abo NepeaiHCTUTYLLIAHI CTPYKTYPU IOKaNbHOrO coLiyMy), a Takox chop-
MOBaHi y HaBeAeHUX cyb’ekTiB MyHiLUMNaAbHOI CBIAOMOCTI, WO BiA0Oparkae L0 CUCTEMHY Cy-
KYMHICTb Linen Ta eTepMiHye iX BUKOHAHHS Yepes3 akTUBHO-MACUBHY, ajie B MeXKax MOpPasibHUX i
NpPaBOBUX HOPM, LiANbHICTb HaBeAeHUX Cy6’eKTiB B mexax TrI.

EK3MCTEHUIMHICTD MYHILMNANbHOI CBIAOMOCTI NPOABNAETLCA Hacamnepes y YCBigOM/eH-
Hi i pO3yMiHHI TOro ¢akKTy, WO came B MeXKax TePUTOPIaNbHOI NOKaNbHOI NHOACHKOT CMiIbHOTH
(rpomaam) BMpiWYHOTLCA BCi €K3UCTEHLIMHI NoTpebun, HamaraHHs Ta iHTepecu tguHu, Ti rpyn Ta
acouiauin yepes cucteMy KOMyHiKaTUBHOT B3aemMogji, WO AeTepMiHye cniBpoBIiTHULTBO XKuUTenis-
Y/NeHiB rpomagm mixk coboto Ta 3 iIHCTUTYLisMM NyBAiYHOT BNaAW Ta rPOMaZAHCbKOro CycnisibCTBa.

IHTepcy6’eKTUBHICTb MYHiLMMNaNbHOT CBIAOMOCTI 6a3yETbCA HA YCBIAOMAEHHI Ta PO3YMiHHI
TOro, L0 BCi CTpaTeriyHi 3a4a4i WoA0 iCHYBaHHSA | GYHKLIOHYBAHHA KOHKPETHOT toaunHM, ii rpyn
Ta acoujalili B MeXax TepuTopiabHOI IOKaNbHOI NHOACLKOT CMiNbHOTKU (Ffpomaaun) MoXKyTb ByTH
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BUPILLEHI TiNbKM Yepes, no-nepue, HAABHOCTI 3ara/ibHMUX Te/Ie0N0MNYHUX OMIHAHT, WO OpraHiy-
HO MOEAHYIOTb iIHAMBIAYabHI, TPYNOBI Ta KONEKTUBHI iHTEpPECK; No-apyre, Yepes MiKocobucTic-
HY, 0COBUCTICHO-TPYNoBY, 0COBUCTICHO-KONEKTUBHY KOMYHIKaTUBHY B3aEMOLIO; NO-TPETE, Yepes
BM3HAHHA MYHIUMNANbHUX | MYHILMMNAaAbHO-NPABOBMX LiHHOCTEM, 3acaj, MyHiLMNaAbHOI KY/1bTy-
pu Ta A4i MyHILMNanbHY-NCUXONOTIYHOT CNPAMOBAHOCTI | CKEPOBAHOCTI.

BapTo 3a3HaumMTW, WO came HaBeAeHi TeHAEHLIT XapaKTepu3yTb MYHILUNANbHY CBifO-
MICTb K CKlagHe baratodakTopHe i 6araTopiBHEBE coLia/ibHe ABMLLE, WO AEMOHCTPYE MOro Ak
afeKBaTHe, HaNeXHe | iIMaHeHTHe BigobparkeHHA MyHILUMNaAbHUX NPaB JAIOAUHU, AK PeasibHUX
NOBCAKAEHHOTO XUTTA | GYHKLIOHYBAHHA B MeXKax rpoMag, LLO BMCTYMNatoTb AK BCEOXOM/O0YA
Ta YHiBepcanbHa dpopma popmyBaHHA, NPOAYKYBAHHA, CTAHOB/IEHHA, PO3BUTKY i BALOCKOHANIEHHSA
deHomeHonoril npodinbHOT CBIAOMOCTI Nt0AMHM, Ti rPyN Ta acouiawin.

. MyHiyunaneHi npasa AOUHU Ma ix posab 8 hopMyB8aHHI
meseo2iYHo-npaxceono2iyHux eabimycie

laeHTUdIKaLis MyHiuMnanbHUX Npas AAMHMK, Tl FPyN Ta acouiauii y KoHTeKCTi dopmyBaH-
HS X TeNe0N0riYHO-NPaAKCeONOrNYHUX (LLiNbOBO-NPAKTUYHMX) rabiTyciB (popm NpaKkTUYHOI Aianb-
HOCTI, AK Big06parkeHHA coLiaibHOT NPAKTUKN HaBeeHUX Cyb’eKTiB), HaNpPAMY NoB’A3aHe 3 Ncu-
XOJIOFYHO OpraHisaLiero camoi NHOANHU Ta CTPYKTYP, Wo GOPMYHOTbCS HAaBKOIO Hei B NPOLECi
Tl ®uTTeaisanbHocTi. Lle nuTaHHA, no-neplue, BOAOAiE CTpaTeriyHMm noTeHuianom, 60, no-apyre,
Ma€ NPAMMUIN BUXig, Ha CKNagHy npobiemaTuky GopmyBaHHA MyHiLMMNAAbHOT NCUXONOTIT, MyHiLM-
NafibHUX LiHHOCTEN, MYHILMNAAbHOI KyAbTypU NHOAUHW, Ti Fpyn Ta acouialiii, Wwo, no-TpeTe, BU-
CTyNatoTb TEOPETUKO-MPAKCEONOTIYHUMMU deHOMEHAMU, AKi, NO-4eTBepTe, BiA0OPaXKatoTb MyHi-
UMnanbHi NpaBa K 060B’A3KOBI CKNaA0Bi €1eMEHTU Ta iIMaHEHTHY YacTUHY MyHILMNaNbHOI CBi-
AoMoCTi (NpaBoCBiAOMOCTI) HaBegeHUX cyb’eKTiB, WO, NO-N'ATe, iHILiOTb, CTUMYIOOTL | ge-
TEPMiHYOTb OPMYBAHHA | BUHMKHEHHA 3a3Ha4YeHUX GeHOMEHIB, a B LLiJIOMY, NO-LLOCTE, MYHiLLU-
NasbHOro Ta MyHiLMNabHO-NPaBOBOr0 COLLia/IbHOro AMCKYpPCY B PO3YMiHHI cTabinbHoro i nepes-
6ayeHoro icHyBaHHA | PyHKLIOHYBAHHA AEMOKPATUYHOI NPAaBOBOI AePKaBHOCTI.

OTXKe, MyHiuMnanbHi npaea NtogMHU GaKTUYHO, TEOPETUYHO, HAPATUBHO, KOHOTALLIMHO i
dYHKUiOHANbHO BUCTYNAOTb NIONIYHMM pe3y/ibTaToM peanidauii oriyHoi KoHLuenuji, cknagoBu-
MW e/1eMEeHTaMM SIKOi BUCTYMat0Tb HACTYMHi: KeK3UCTEHLiNHI iHTepecu toguHu, il rpyn Ta acou,ia-
Lil, WO NpoABAAKTLCA B MPOLECI iX KUTTEAIANBHOCTI Ta YHKLiOHYBaHHS B ymoBax MCB, B MeX-
ax rpomagm Ta B CTaHi MOBCAKAEHHOCTI» — «pOpMyBaHHA aTUTOAiB (MOBEAIHKOBMX HAaCTaHOB), B
TOMY YNCAi 1 NPaBOBUX» — «POPMYBaAHHSA rabiTyciB (MpakTUUHUX GOPM KUTTEQIANBHOCTI), B TOMY
yncni  npaBoBux» — «GOPMyBaHHA Ta peasnisalia Npas AOAMHMY, Ti rpyn Ta acouiaLiin» — «coui-
anbHi HacNigKW SIK pe3yabTaT peasisalii eK3ucTeHLUiMHNX iHTepeciB Yepes BignoBigHi npasa nto-
OVHM, Ti rpyn Ta acoujiaLiii».

TAymMayeHHA HaBeAEHMUX BULLLE €/IEMEHTIB KOHUENLi CBiAYNTb NPO HACTyMHe:

- NiHrBICTMYHA TePMiHO3B A3Ka KEeK3UCTEHLINHI iHTepecn Nt AMHWK, Ti rpyn Ta acoujiaLii, Wo
NPOoABNAITLCA B MPOLEC IX XUTTEAIANBHOCTI Ta PYyHKLiOHYBaHHA B ymoBax MCB, B merKax rpo-
MM Ta B CTaHi NOBCAKAEHHOCTI» — LLLO BOJIOZIE BHYTPILLUHbO /IOFKOK Ta CYTTEBMM 3MiCTOBHUM
HaBaHTaXKEHHAM aKLLeHTYE yBary Ha OMoOpHOMY TEPMIiHi «iHTepec», Lo B NepCneKkTMBi, B NpoLeci
peaniszauii, TpaHcHOPMYETLCA B MYHiLlMNA/bHI NpaBa At04MHW.

AIK 3a3Hayvae WTY4YHUI iHTenekT (LUI) «iHTepec» — ue 6araTo3HayHe MOHATTA, AKe MOXKe
O3HayaTu:

A) 3auikaBneHHA abo UiKaBicTb — TOH6TO, eMOLiiHO-Ni3HaBaNbHUIA CTaH, BUKIMKAHUIA YK-
MOCb HOBMM ab0 3HaYyLMM N5 NOAMHM, LLO CTUMYJIIOE YBary A0 06’eKTa.

B) KopwucTb abo 31ck — To6TO, Te, Lo Aae Ha KOPUCTb KOMYCb, BignoBigae rioro notpebam,
abo suroga, npmbyTOK.

B) MparHeHHA abo noTpeba — BNacTMBE NOANHI CTaBIE@HHA [0 YOrocb, CNPAMOBAaHICTb Ti Ai-
ANbHOCTI Ha 3a4,0B0O/IEHHA NOTPED, HANPMKNAA, NONITUYHI YU EKOHOMIYHI iHTepecK.

I') 3HaueHHs abo BaXkKAMBICTb — TOBTO, Te, WO MAE BE/INKY Bary abo 3HayeHHs, HanpuKkaag,
TEOPETUYHUN iHTepec AocnigKeHHs [4].

OTKe, MAeTbca NPo noaiBapiaHTHMI Niaxia A0 PO3YMiIHHS UbOro iHAMBIAYanbHO-NCU-
XO/I0TIYHOrO, NMCUXO-FPYMNOBOrO i KONIEKTUBHO-NCUXOOTIYHOrO PEeHOMEHY, Lo BUCTYNAE daK-
TUYHO BiAMNOBIAHO TENEONOriYHO AOMIHAHTO B iCHYBAHHI AHOAMHMK, i rpyn Ta acouiaLin
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Y NOKa/SIbHOMY COLLiyMi B KOHTEKCTi BUPIilLeHHS HalbBiNblu BaXKNNBUX, CTpaTEriYHUX NUTaOTb
X NOBCAKAEHHOrO iCHYBaHHA Yy iX PEeTPOCNEKTUBHOMY, Cy4aCHOMY Ta NepCnekKTUBHOMY pO3y-
MiHHi. 3BigcK iHTepec HOCUTb aKTyaNlbHUIA, NOCTIMHWI, BaXKIMBUN, CTPATEriUYHUIA, KOHTEKCTY-
aNlbHWUI Ta eK3UCTEeHLUiIMHNI XapaKTep, Wo AeTepMiHOBaHMM CaMMM NPOLLECOM i YyMOBaMMU Co-
wianisauii ntoaunHwM, i rpyn Ta acouiauiii, Aki 1 BigbyBaloTbCA B NOKaNbHOMY couiymi. JeTep-
MiHaHTOO LMX 3MiH, 6e3ymoBHO, BucTynae MCB, 0co61MBO Yy KOHTEKCTi PO3YMiHHA 1Oro Tem-
nopasnbHoi Ail.

XapaKTepusyroum iHTepecK ik eK3UCTEHLIMHI, BaXK/IMBO BU3HAUYUTU iX AK MKUTTEBO BaXK/UBI,
OCHOBHiI, TOBTO TakKi, O MaloTb CTPaTEriYHUIA XapaKTep ANs iCHyYBaHHA, GYHKLiOHYBaHHSA Ta Ai-
ANBHOCTI It0AMHM, Ti rpyn i acoujialii Ta € 3a3BMYall 060B’A3KOBMMM Ta HE3AMIHHMMMU B LUX NPO-
uecax.

- NiHrBICTMYHA TepmiHo/OriYHa 3B’A3Ka «PopMyBaHHS aTUTIOAIB (NOBeAiHKOBMX HacTa-
HOB), B TOMY YMC/i M NPaBOBMX» — BKA3Y€E Ha CKAAAHWUI npouec BUbOpY NtoAnHOW, ii rpynamm
Ta acoujiauismm cBOiX NOBeAiHKOBMX HAacCTaHOB (aTUTIOAIB) MPW BUHUMKHEHHI Ta HAaABHOCTI BiA-
NOBIAHUX XUTTEBUX 0OCTaBUH — cepes, iCHYIUNX abo MOMKIMBUX BapiaHTIB NOBeAiHKM 3 me-
TOO X BUPIiWIEHHA Yn peryntoBaHHA. OTXe, aTUTIOA, BiANOBIAHO A0 peAaKuinHoi cTaTTi Benun-
KOi YKpaiHCbKOi eHUMKAONeAil — y couionorii, coyianbHin NCUMXONOTii — LLe CXMAbHICTb cyb’ekTa
[0 NEeBHOro CNpUIMaHHA colianbHUX 06’€KTIB (CUTyaLin), X OUiHIOBaHHSA | BiAnoBigHUX Ail.
Y 3apybirKHMX LWKOMAX NMCUXOMOFYHUX AOCAIA}KEHb aHANOTOM aTUTIOAY € TEPMIH «CouianbHa
YCTaHOBKa»; B YKPaiHi BUKOPUCTOBYIOTHCSH PYHKLIOHANbHO TOTOMHI T@PMiIHWU-CUHOHIMM «COLLi-
aNbHe HacTaHOB/EHHSA» i «colianbHa HacTaHoBa» [5]. 3BiAcK came aTUTIOA BUCTYMaE NepPBUH-
HOMO NMCUXO-NoBeAiHKOBOK GOPMOLO, B AKil aleKBATHO i ONTMMAa/IbHO PeasisyeTbCca KOHKpeT-
HUI iHTepec, a TaKoX GaKTUYHO NepeaycTaHOBOK GOPMYBAHHA MYHILMMAAbHUX NPaB AHOAN-
HU, Ti rpyn Ta acouiauin.

- NiHrBICTMYHA TepMiHONOTIYHA 3B’A3Ka «popmMyBaHHA rabiTycis (MPakTUUHUX GOPM KUTTE-
OiANbHOCTI), B TOMY YMCAi 11 NPABOBUX» — MICTUTb iHPpOpPMaLLito NPO AMHAMIYHY XapPaKTEPUCTUKY
dopMyBaHHS MPaAKCEONOTNIYHUX POPM KUTTEAIANBHOCTI NtOAMHM, Ti FPYyN Ta acouiau,ii, Wo BUHU-
KaloTb B pe3ynbTaTi peanisauii atuTiogis. Ha aymky 0.0. MyciesgoBa, aBTopa npo¢inbHOT cTaT-
Ti B BenuKin YKpaiHcbKilt eHumKknoneain, rabityc (dp. habitus — 30BHilWHICTb, NOBeAiHKa, Big, nar.
habitus — 30BHiLWHicTb, cTaH, 3 naT. habere — TpumaTn, MmaTn) — couianbHo cdopmoBaHa 3BMYKA
OiATV Ta MUCAUTK Y NeBHUI cnocib [6]. OTXKe, NAeTbcsA GaKTUYHO NPO TPaHCHOPMAaLLtO i BTINEHHS
noBeAiHKOBMX HACTaHOB (aTUTIOAIB) Y KOHKPEeTHI Aii woao ix peanisauii yepes ¢opmyBaHHA Big-
noBiaAHUX GOPM NMPaKTUYHOI AifsNbHOCTI, Wo B chepi MCB HabyBatloTb CTIMKUX Ta CTanUX Gopm,
AKi 3aN03MYYyIOTbCA NOAMHOLO, Ti rpynamm Ta acouiauiamun B npoueci peanisaLii HAMKU CBOIX iH-
Tepecis.

- NiHrBICTMYHA TepMiHO/IOriYHa 3B'A3Ka «pOpMyBaHHA Ta peanisalia npas AOAUHWM, ii rpyn
Ta acoujaLii» — € ACKPaBMM Ta CTPaTEriYHUM CBiAOLTBOM GOPMYyBaHHA beHOoMeHOo o il 3ara/ib-
HUX KOHCTUTYLIMHUX | MYyHILMNANbHUX NPaB JOAMHMK, Ti rpyn Ta acouiauin sK BignoBigHUX HOp-
MaTUBHO-AiIANbHICHUX MOX/IMBOCTEN, WO HaAAt0TbCA, CAHKLIOHYIOTLCA | 1eranisytoTbes abo aep-
»KaBoto, abo GopMyHOTbCS, HAAAIOTLCA | IETITUMYHOTLCA B MEXKaX TePUTOPIaIbHOT IOKaNbHOI N0 4-
CbKOI CMiIbHOTU, WO BUHUKAKOTb:

- no-neplle, Ha OCHOBI aTUTIOAHO-TabITYCHOT MapaAnrMK peanisaLii eK3UCTEHLIMHMX iHTep-
eciB HaBeZeHMX Cyb’eKTiB, a TAKOXK K pe3ynbTar ii BTINEHHS;

- No-Apyre, siK NOTiYHUIA pe3ynbTaT HaNEeXKHOI colianbHO-06’EKTMBOBAHOI Ta 3BMYAEBO UM
HOpMaTMBHO NepeabavyeHoi NoBeAiHKM, coljiaibHUMM HOPMaMM MyHiLuMNaabHOT Mopani (npasu-
JlaMM coLLiaIbHOTO CMiBiCHYBaHHA), MyHiLMNaIbHO-NPaBOBMMM 3BMYAAMM | HOPMAMU, @ TaKOXK
MYHILMNAAbHUMM LLIHHOCTAMM, HACTAHOBAMM MYHILMNANbHOI KY/IbTYPU, — AK CUCTEMHOTO KOMM-
JIeKCy 3arafibHUX NPUMNKCIB, WO GOPMYIOTb MYHiLMNAIbHO-NPABOBY PeasibHICTb;

- NO-TPETE, K CBiAOMO-NOBEeAIHKOBMI Ta GYHKLLIOHAIbHO-AiS/IbHICHWUI pe3ynbTaT BTiNEHHSA
€K3UCTeHLiNHO-NPaKCeoN0rYHNX HaCTaHOB, WO CNMPAOTLCA HA MYHiUMNAIbHY CBIAOMICTb tO-
AVHWK, i rpyn Ta acouiauin i 3HaxXo4ATb CBiM 30BHILLUHIN NPOSB y AiAX, WO AeTepPMiHOBaHI MyHi-
LMNaNbHOM NCUXONOTIED Yepes 34iiCHeHHSA BiANOBiAHMX NOBEAIHKOBO-AiA/IbHICHUX HAaCTaHOB B
NOBCAKAEHHOMY XUTTI;

- NiHrBiCTMYHa TepMiHONOriYHa 3B’A3KA «COLia/bHI HACNiAKM AK pe3yabTaT peanisauii ek-
3UCTEHLIMHNX iHTepeciB Yepes BignoBigHi Npasa AAMHMK, ii rpyn Ta acouiauin» — ineHTUIKye
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NOTIYHMI pe3ynbTaT HaNEeXKHOI peani3auii MyHiLMnanbHUX NPaB NOANHM B KOHTEKCTyani3au,ii go-
CArHEHHA came yepes iX peanisaLito eK3UCTeHLIMHMX iHTepeciB HaBeAeHUX Cyb’eKTiB, WO PyHK-
LiOHYOTb B JIOKaJIbHOMY COLLiYMi B CTaHi NOBCAKAEHHOCTI. OTXKe, NigCyMKOM TaKoi peanisaLlii Bu-
cTynae:

- no-nepuie, BUKOPUCTAHHA CoLiaIbHO-yNPaB/iHCbKOi aTUTIOAHO-rabiTycHOT Nnapainrmm ekx-
3UCTEHLIMHWX iHTepeciB NOAMHWK, Ti rpyn Ta acouiauin;

- No-Apyre, NoABa COLia/IbHO-Pe3yAbTaTMBHOIO ePeKTy y BUrNAAI A0CATHEHHA BiANOBIAHMX
TENEeO0N0NYHUX AOMIHAHT, WO NO3MUTMBHO i a4EKBATHO BMNJ/IMBAOTb HA NMPOXOAXKEHHA NHOLMHOK
CBOrO MTTEBOrO LMKAY, a ii rpynamu Ta acouialisMyM HOPMATMBHO-CTAaTYCHOMO PEXUMY iX iCHY-
BaHHA | QYHKLiOHYBaHHS;

- NO-TpeTe, NnoAanblue cTabinbHe, nanigapHe, oNTUMaNbHE NPOXOAMKEHHA NOANHOO CBOFO
KUTTEBOTO LMKAY, a il rpyNnamm Ta acoLialliaMmv HOPMATUBHO-CTAaTYCHOMO PEXUMY iX iICHYBAHHA i
bYHKLiOHYBaHHA B OpANHAPHUX YMOBAX QYHKLiOHYBAHHA AEePXKABHOCTI, @ B EKCTPAOPANHAPHUX
yMoOBax — Yepes 06’eKTUBHE OOMEKEeHHs NpaB II0ANHM, BKAOYAOUM 1 Ti MyHiLMNanbHi Npasa, a
TAKOX Npaga ii rpyn Ta acoujiauin.

OTe, NiaCYyMOBYHOUM, MOXHA KOHCTATyBaTK, LLLO MYHILMNANbHI NpaBa At0ANHMK, Ti rpyn Ta
acouiauin ¢aKkTMUYHO, Nno-neplle, BiANOBIAAOTb CTPATEriYHMM iHTepecam icHyBaHHA i GyHKUio-
HYBAHHA NOAMHM Ta CTBOPIOBAHUX HEIO KONIEKTUBHMUX CTPYKTYP B ymoBax MCB, B meKax Tepu-
TOpiaNbHOI NtoACbKOT NoKanbHOI cninbHoTH (TT, NoKanbHOro couiymy) y diiocopcbkomy cTaHi
NOBCAKAEHHOCTI; NO-Apyre, came BOHW 11 BUCTYNalOTb AK rabiTycu, B TOMY YMUCAi 1 B OCHOBHO-
MY SIK NpaBoBi rabitycn, — 60 came TakKi npasa micATb B cObi He Ti/IbKM KOHKPETHI i Nnpakceono-
riYHi MOXKNMBOCTI HaBeaeHMX Cyb’eKTiB, a 1 opraHisaLiliHi i opraHisaLiliHO-NPaBOBi MexaHis-
MM X peanisauii, Wo HanpaMmy nepenbaveHi K B KOHCTUTYLLIMHOMY 3aKOHOAABCTBI, TaK 1 npa-
MO i ornocepesKoBaHO B MyHiLMMNaibHOMY 3aKOHOAaBCTBI Ha PiBHI NPOGiNbHUX 3aKOHOA4ABYMX
aKTiB i IOKa/IbHOT HOPMOTBOPYOCTI; NO-TpeTe, Npouec GopmMyBaHHA HOBMX rabityciB npodinb-
HUX cyb’eKTiB B Mexkax MCB, Lo BigobpaxatoTb iX iHTepecH, LLLO PO3BMBAOTLCA, AETEPMIHYIOTb
pPO3BUTOK GeHOMEHONOTiT MyHiLuMNanbHUX NPaB AOANHKU, 0COBNMBO B KOHTEKCTYyanisau,ii pos-
LUMPEHHS KOMa OCTaHHIX; No-4eTBepTe, 3MiCTOBHA 3aBaHTaXEeHICTb KOXKHOTO 3 rabiTycis ntoan-
HU, i rpyn Ta acouiauilt 6a3yeTbca Ha cTaTyTapHOMY CTaHi Ta GYHKLiOHANbHIN peanisauii Bia-
NOBIAHUX aTUTIOAIB Yepes3 NPaAKTUYHI GOPMU KUTTEAIANbHOCTI HaBeAeHUX cyb’eKTIB y BUrNALI
MYHILMNaNbHUX NPaB, — OTXKe TaKi NpaBa MatoTb CTIKKY TEHAEHL,IO A0 NEePCNeKTMBU CBOro PoO3-
WMPEHHA.

IV. MyHiunnanbHi npaBa NtOAWMHU Ta iX PO/b Y BU3HAUYEHHI EK3UCTEHL,iMHOrO NPU3HAYEHHA
NoaunHu, Ti rpyn Ta acouiaLii.

JocnigrKeHHs MyHILMNaAbHUX NPaB IOAMHM Ta iX PONi Y BUSHAUYEHHI eK3UCTEHLiIMHOrO Npu-
3HAUYEHHS NOAMHWK, Ti rpyn Ta acoujaliit HaNPAMY TOPKAETbCA NPO6AEMATUKM BU3HAUYEHHA Tese-
O/IOTIYHUX AOMIHAHT i 3HAYYLLOCTI NOANHM, WO iCHYE B ymoBax MCB, B me)Kax TepuUTopianbHOI
NOACbKOI IOKaNbHOI CNiNIbHOTM Ta B $iIocodCbKOMY CTaHi NOBCAKAEHHOCTI —a Yy 3araibHOMYy po-
3YMiHHI Y BU3HAUYEHHI poi NHOAMHM AK TaKOi A/1A Hel camMoi, 10KANbHOTO i 3araJibHOro COLLiymy,
JeprKaBu Ta NIIOACLKOI UmBinisau,ii.

Otke, Tpeba yCBiAOMIOBATM i PO3YMITK, LLO CaMe JIOAMHA BUCTYMAE OCHOBOMOIONHUM
cy6’eKTOM-06’EKTOM caMoopraHisal,ii HaceneHHsA, OCHOBHMM i nepBuHHUM beHediuiapom MCB,
a TAaKOXK aKTMBHUM COLLia/IbHUM Cy6’EKTOM MOro PO3BUTKY i BAOCKOHaNEHHA. B TOl e yac, came
MCB, I 1oro iHCTUTYTVM camoopraHisau,ii BUCTYNatoTb 06’EKTMBHO HEODXiAHUMK enemeHTamm noby-
[00BMU i opraHisauii cTabinbHOro, oNTUManbHOro i NepeabavyeHoro XUTTEBOTO LUKY KOXKHOI Tt0an-
HK, @ TAKOXK Ti rpyn Ta acouiauii. 38’A3yt04m i CTpaTeriyHo-peanisaLinHUM eNeMeHTOM MiXK HaBeze-
HUMM 3aN1EKHOCTAMM BMCTYMNAOTb CaMe MYHiLMNasbHI NpaBa AtoAuHW, ii rfpyn Ta acouiaLLii.

B HaBegeHUX BULLLE MONOXKEHHSX BOAYAETLCA NPAMa Kopensuia NI04MHM, LLO iCHYE B YMO-
Bax MCB 3 ii MyHiLMNaAbHMMM NpaBamM, 3HAUYLLICTb AKX HabyBae HenepeBepLIEHOro 3HaYeH-
HA B YMOBAX JIOKaNbHOI AeMOKpaTii, 4ep*KaBHOCTI Ta B CUCTEMI MiXXHAapPOAHOI CMiIbHOTU AepXKaB.
3BiACK MOX¥Ha BUOKPEMUTU PO/Ib OCTAHHIX Y iAeHTUdIKALiT eK3UCTEHLIMHOIrO NPU3HAYeHHA Nto-
OVHM, Ti rpyn Ta acouiaui — yepes BUKOPUCTaHHA i 3acTocyBaHHA baratopiBHeBOl Nobyao0Bu Ta-
KOi poni, a came:

- /I0KA1bHUU piseHb —3aBAAKM MYHiLUMNAbHUM NpaBam NOANHA ineHTUdIKYE cebe AK Taka —
NOANHA-0COBUCTICTb, @ TAKOXK KUTENb-YNEH TepUTOpiafbHOI SIOKaNbHOI NOACBKOI CNifIbHOTH,
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LLLO CBiAOMO BO/IOAIE BiANOBIAHMM HAabOPOM MOKAMBOCTEN ANA NPOXOAMKEHHA i peanizauii
CBOTO KUTTEBOIO LMKAY, BKAOYAOYN M PenpoayKTUBHY PYHKLIO GepTUNbHOrO HaceseHHn 3
NpPoAOBXKEHHA CBOro poay. Lle Aae peanbHy MOMXKAMBICTb KOXKHIN NtoAnHMK, ii rpynam i acoui-
auism BUKOHYBATW BignoBiAHI PONbOBI NO3ULIT, WO CNPUAIOTb KOHKPETHIN, AeTanbHil, a Ta-
i ceoboa;

- pecioHanbHUl pieeHb — 3aBAAKM MYHILMNAAbHUM NpaBam NtoaunHa iaeHTUdIKye cebe aK
KUTeNb-YsieH «Binbll BENIMKOI» TepUTOpiaNbHOI NOKaNbHOT NOACBKOI CninbHOTK (acouioBa-
HUI piBEHb MiCLLEBOro CaMoBpPsAyBaHHA Ha PiBHI obnacTel B YKpaiHi), Wo Boso4ie Bignosia-
HMM HAabOPOM MOKIMBOCTEN ANA NPOXOANKEHHS i peanisauii CBOro *KUTTEBOTO LMKAY iHAMBI-
AYaNbHO | KOIEKTMBHO B MeXKax TaKoi CMiIbHOTW, BUKOHYOYM Hacamnepes, npasa, ceoboam i
060B’A3KM, AKiI NepeBaXKHO MalOTb TEPUTOPIANbHO-NPOCTOPOBUI | KOHKPETHO-peanisauinHun
XapakTep (BMbopui npaBa, NPaBo Ha KOPUCTYBaHHA 06’eKTamuM perioHanbHOI i 3aranbHOI BAac-
HOCTi TOoL0);

- 3020/16HO0epHaABHUU piseHb — 3aBAAKU MYHIUMMNAAbHUM MpaBamM NOAUHM, Tl rpyn Ta
acoujaLii, Wwo npsmo abo onocepeaKoBaHO BU3HAIOTLCA AEPHKABO AK KMPOAOBKEHHA» i iH-
TepnpeTalis KOHCTUTYLIMHUX NpaB HaBeAeHUX cyb’eKTiB, — BOHM iaeHTUOIKyIOTb cebe oaHO-
YACHO AK FPOMaAH OEpPXKaABU | XKUTENIB-YNEHIB TEepUTOpPiasbHOI NOKANbHOI NHOACLKOI CRiNb-
HoTK (rpomagm) abo AK Pi3nyHUX 0Cib, Lo 3aKOHHO NepebyBatoTb i NOCTIMHO NPOXKMBAKOTb Ha
TepuTopii Aepasu (Npy HAABHOCTI iHWOro NPaBoBOro ctaHy /iHosemui (iHo3emHi rpomaas-
HW, anatpuau, bixeHui Towo)/ i 0AHOYACHO XUTeNiB-YNEHIB TePUTOPiaNbHOI IOKaNbHOI N0~
CbKOT CMiNbHOTK (rpomagm), WO BONOLIOTb MOBHUM (rpomagsaHun) abo obmexkeHuUm (iHwi ¢i-
3MYHi 0c06M) 06CATOM KOHCTUTYLiMHUX NpaB, a/ie BiAHOCHO NOBHUM 0BCATOM MYHiLUMNaNbHUX
npas (Kpim BM6opUMx Npas, NpasB Ha BAACHICTb LWLOAO BigNoBigHMX 00’€KTIB, NpaB Ha AepKaB-
HY CNYX6y TOLLO);

- 2n106aa6HUl pieeHb — 3aBASKM MYHILMMAAbHMM NpaBam AOAMHMK, i rpyn Ta acouiauii,
O BM3HAIOTbCA AepKaBaMU-YIeHaMN MiXKHAPOAHOI CNiZIbHOTK AepXKaB, AK «NPOLOBXKEH-
HA» | iIHTepNpeTaLin KOHCTUTYLiIMHUX NpaB HaBeaeHUX cyb’eKTiB , neraniayetbca ¢peHomeHo-
noris MCB sk 06’eKT MiXXHapoAHO-NPaBOBOro pery/toBaHHA Ha PiBHI Mi*KHapOAHOro A0ro-
BipHOro npasa, —a cami MyHiUMNanbHi NpasBa NOANHU BU3HAOTLCA MiIXKHAPOAHOK CMiNbHO-
TOI AepKaB fAK COLia/ibHO-HOPMATUBHI IHAWMKATOPW NPUHANEXKHOCTI NOAUHU - MEPBUHHO-
ro KOHCTPYKTY JIOKANbHOMO COLiyMY, A0 Mi*KHApPOAHO-KONEKTUBHOIO KOHCTPYKTY NOACbKOT
uuBinisauii.

BUCHOBKUW. CUCTEMHMI aHaNi3 peHOMEHONOTii MyHILMNaAbHUX NPaB NOANHU HafaB peasib-
Hi MOXXNMBOCTI iAeHTUIKYBATU Ta BU3HAYUTK iX AK:

A) BaXK/IMBUI coOLiaIbHO-HOPMATMBHUI peHoMeH B chepi camoopraHisalii HaceneHHa gep-
»KaBW, LLLO HAaNpAMY, CyTTEBO i IHTErPAaTUBHO BMN/IMBAE HA CTAHOB/IEHHSA | PO3BUTOK AEMOKPaTUYHOI
NpaBoOBOI AeP*KaBHOCTI — X04Ya B iICTOPUYHI peTpoCneKTUBI MyHiLMNanbHi NpaBa NOANHKU Nepe-
AYBaNN KOHCTUTYLIMHMM, B YMOBAX Cy4acHOI AepKaBHOCTIi CaMe KOHCTUTYLiMHI npaBa Nl0ANHM, ii
rpyn Ta acoujiaL,i BCTynatoTb Cy4aCHUM «BUMIPOM» OCTaHHIX, AeTepMiHytouM iX Moaanbwnii pos-
BUTOK Ta BAOCKOHaNeHHA — 6a binblle, came BOHM CNpUAIOTb YHiBepcanilauii Ta penatusisay,ii
MYHILWNANbHUX NPaB AHOANHW, BPAXOBYHOUYM iX IOKANbHE, PerioHaNbHe, 3ara/ibHOAEPKaBHE Ta
rnobanbHe BU3HAHHA Ta NeriTumalLio;

B) Bceoxonntotody Ta yHiBepcasibHy GpOopMy CTAHOBAEHHS | PO3BUTKY il CBIAOMOCTI, — Y KOH-
TEKCTi PO3yMiHHA TOrO, WO npouec GopmMyBaHHA MYHiLMNaAbHOI CBiZOMOCTI (NpaBocBigoOMOCTi) y
Moro iHAMBIAYaNbHUX, FPYMNOBUX Ta KONEKTUBHUX POPMaX, € A0BOJIi CKNALHUM i CynepeyiMBum,
TaKUM, LLLO 3aneXKnTb Big 6araTbox GaKkTopiB, ane ifneHTUPIKYETbCA HU3KOK XapaKTepOoNoriyHmX
TEeHAEHLiN: TeNe0NOTiYHICTIO, EK3UCTEHLIMHICTIO Ta iHTEePCYO’ EKTUBHICTIO;

B) dopMyBaHHSA TeneoriyHo-NpaKceooriYHMX rabiTycis, — y KOHTEKCTi PO3YMiHHSA TOrO, LLO:

- MYHiUMNanbHi NpaBa NtoANHMK, Ti rpyn Ta acoujaliin pakTMYHO BiAMNOBIAAOTL CTPATEMNYHUM
iHTepecam iCHyBaHHA i QYHKLIOHYBaHHA NOANHM Ta CTBOPIOBAHMX HEKO KOIEKTUBHUX CTPYKTYP B
ymoBax MCB, B meXKax TepUTOpianbHOI NOACBKOT N0KaNbHOT cninbHOTK (TT, IOKaNbHOrO couiy-
My) y dinocodpcbKkoMy CTaHi NOBCAKAEHHOCTI;

- came BOHM 1 BUCTYNaKOTb AK rabiTycu, B TOMY YNCAi M1 B OCHOBHOMY K NpaBoBi rabitycu, —
60 came Taki NpaBa MicATb B cObi He TiIbKM KOHKPETHI i MpaKCceoNoriyHi MOXK/IMBOCTI HaBeae-
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HUX cyb’eKTiB, a 1 opraHisaLifHi i opraHisaLiliHO-NPaBOBi MexaHi3mu ix peanisalii, Wo HanpA-
My nepepgbayeHi AK B KOHCTUTYLLIMHOMY 3aKOHOAABCTBI, TaK 1 NPAMO i onocepesKoBaHO B My-
HiLMNAaNbHOMY 3aKOHOAABCTBI Ha PiBHI NPOINIbHUX 3aKOHOAABYMNX aKTIB i TOKAZIbHOT HOPMOT-
BOPYOCTI;

- npouec ¢popmMyBaHHSA HOBUX rabiTycis npodinbHUX cyb’ekTiB B mexkax MCB, wo Bigobpa-
YKatoTb iX iHTEpecH, Lo PO3BMBAOTLCA, AETEPMIHYIOTb PO3BUTOK GEHOMEHONOTIT MyHILMNANbHUX
npas N0ANHU, 0COBMBO B KOHTEKCTYaNi3aLii PO3LWMPEHHA KONA OCTaHHIX;

- 3MiCTOBHA 3aBaHTaXKEHICTb KOXHOrO 3 rabiTycis ntoauHW, ii rpyn Ta acouiauin 6asyetbes
Ha CTaTyTapHOMY CTaHi Ta GyHKLiOHaNbHI peanisauii BiANOBIAHUX aTUTIOAIB Yepe3 NpaKTUYHI
GOpPMU KUTTELIANBHOCTI HaBeAEeHUX Cy6’EKTIB Y BUrNAAI MyHILMNANAbHUX NPaB, — OTXKe TaKi npa-
Ba MAtOTb CTiMKY TEHAEHLLiIO 10 NEPCMNEKTUBM CBOFO PO3LLMPEHHSA;

') BU3HAYEHHS €K3UCTEHLiMHOro NPU3HaYeHHA NOAUHM, Ti rpyn Ta acouialii, — Y KOHTEKCTI
PO3YMIiHHA, WO AO0CAIAKEHHA MYHIUMNANbHUX NPAB NIOAUMHU Ta iX PONi Y BUSHAYEHHI EK3UCTEH-
LiMHOro NpM3HaYeHHA NtoAMHW, Ti Fpyn Ta acouiauin HanpaMy TOPKAETbCA NPOHAEMATUKN BU3Ha-
YEHHA TeNEONOTIYHNX AOMIHAHT i 3HAYYLLOCTI I0AUHM, WO icHYe B ymoBax MCB, B mexax Tepu-
TOpiaNnbHOI NOACLKOT IOKaNIbHOT CNiNbHOTK Ta B GiN0COPCHKOMY CTaHI MOBCAKAEHHOCTI — a Y 3a-
ralbHOMY PO3YMiHHi Y BU3SHAYEeHHI pOi NIOAVMHW K TAKOi 418 HET CaMOi, I0Ka/IbHOTO i 3arafbHoO-
ro coLiymy, Zepasu Ta NH0ACbKOI LmMBinisauii.
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The article is devoted to a systematic analysis of the phenomenology of municipal human rights as a
comprehensive and universal form of the formation and development of its consciousness, the formation
of teleological and praxeological habits and the definition of its existential purpose. It is proved that
municipal human rights are an important socio-normative phenomenon in the sphere of self-organization
of the population of the state, which directly, significantly and integratively affects the formation and
development of democratic legal statehood - although in historical retrospect municipal human rights
preceded constitutional ones, in the conditions of modern statehood it is the constitutional rights of a
person, his groups and associations that enter the modern “dimension” of the latter, determining their
further development and improvement - moreover, it is they who contribute to the universalization
and relativization of municipal human rights, taking into account their local, regional, nationwide and
global recognition and legitimation. It has been established that municipal human rights represent a
comprehensive and universal form of the formation and development of its consciousness, - in the context
of understanding that the process of forming municipal consciousness (legal consciousness) in its individual,
group and collective forms is quite complex and contradictory, dependent on many factors, but identified
by a number of characterological tendencies: teleology, existentialism and intersubjectivity. It is argued
that municipal human rights serve as the basis for the formation of teleological and praxeological habits,
- in the context of understanding that: municipal human rights, their groups and associations actually
correspond to the strategic interests of the existence and functioning of a person and the collective
structures created by them in the conditions of local self-government, within the territorial human local
community (territorial community, local society) in the philosophical state of everyday life; They are the
ones who act as habits, including mainly as legal habits, because it is precisely such rights that contain
not only the specific and praxeological possibilities of the above subjects, but also the organizational
and organizational-legal mechanisms of their implementation, which are directly provided for both in
constitutional legislation and directly and indirectly in municipal legislation at the level of profile legislative
acts and local rule-making; the process of forming new habits of profile subjects within the framework
of the MSU, reflecting their developing interests, determines the development of the phenomenology of
municipal human rights, especially in the contextualization of the expansion of the circle of the latter; the
substantive content of each of the habits of a person, his groups and associations is based on the statutory
state and functional implementation of the corresponding attitudes through the practical forms of life of
the above subjects in the form of municipal rights, - therefore, such rights have a stable tendency towards
the prospect of their expansion. It is indicated that the study of municipal human rights and their role in
determining the existential purpose of a person, his groups and associations directly affects the issues of
identifying teleological dominants and the significance of a person that exists in the conditions of local self-
government, within the territorial human local community and in the philosophical state of everyday life -
and in the general sense in determining the role of a person as such for himself, local and general society,
the state and human civilization.
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BAPOMETP CYYACHOI KOHCTUTYLIMHOI AYMKMU:
EBPOMNEMCbKUMN WWLOPIYHUK KOHCTUTYLLINHOIO NPABA

CTaTTa NpUcBAYEHA aHani3y 3MiCTy HAayKOBOroO BUAAHHA €8ponelicbKo2o WopiYHUKa KoHcmumyuy,id-
Ho20 npasa, Aknn BuaaeTbca 3 2019 poky Ha 6a3i TinbypsbKkoro yHiBepcuteTy (HioepnaHau). TemaTtny-
Hi BUNYCKK LLjopiYHUKG HaLineHi Ha BUCBITAEHHA HOBMX PO3POOOK Y KOHCTUTYLIMHOMY npaBi B €EBponi Ta
3a ii merkamun. Bucoka aKicTb nybaikaui 3abesnevyeTbcs KBaNidpikoBaHNMM pefaryBaHHAM Ta NOABIMHUM
CNinUM peLeH3yBaHHA NpoBigHUMK daxiBuamu csiTy. Mopag 3 nybnikauismmu BuAaTHUX HayKoBLiB LLjopiy-
HUK 320X04Y€ iHHOBaL,ilHi pO3p0OKN MONOANX AaBTOPIB 3 MPOPUBHUMM OPUTIHANBHMU TEMAMM AOCAIAKEH-
HA CY4aCHOro KOHCTUTYLIMHOrO po3BuTKY. Cepes ANCKYCIMHUX Ta ManoAoCNiAXKEHUX NUTaHb, AKi obroso-
ptoBanuCA Ha CTOpiHKax LLiopiyHUKie, € HANPWUKAAA, MICTA B KOHCTUTYLLIMHOMY MpPaBi, IHCTUTYT KOHCTUTYLLilA-
HUX NOpaz, KOHCTUTYLiMHA iAeHTUYHICTb EC, pO3BUTOK iHOOPMALLIMHO-KOMYHIKaLiMHNUX TEXHONOTIM 3 TOYKK
30pY KOHCTUTYLIMHOMO NpaBa, NOABA PiSHOBUAIB Cy4aCHOro KOHCTUTYLiOHani3My.

LLle o HiEIO XaPAKTEPHOI PUCOIO BUAAHHA € HALiIEHICTb HA MiMKAMCUMMNIIHAPHWIA Niaxig, i3 3anyyeH-
HSIM iICTOPMKIB, NMOIITONOrB, EKOHOMICTIB, COL{iaIbHUX aHTPOMOJIONB A0 BMBYEHHA KOHCTUTYLiIMHUX NpPO-
61em po3BUTKY CYCMiNbCTBA.

HaBezeHuii y gaHomy ornsi matepian cBigunTb, Wo €sponelicbkuli WopiYHUK KOHCMuUmMyuyiliHo2o
rpasa CTaB O4HMUM i3 CAMUX aBTOPUTETHUX | IHTENEKTYyaNbHO BMN/JIMBOBUX Cy4aCHUX HaYKOBMX BUAAHb 3 KOH-
CTUTYLiMHOro nNpaBa. barato B Yomy LLe CTaN0 pe3y/ibTaTOM KBasidiKoBaHOI pefaKLiMHOT MONITUKK i BMiH-
HAM peaKo/ieriii Ha NiACTaBi BUBYEHHA CTAHY KOHCTUTYLLIMHUX AOCNIAKEHb Y CBITOBOMY MaclwTabi dpopmy-
BaTM TEMATMKY BUMYCKIB i BUSHAYaATM KOO HabiNbLl aBTOPUTETHMX aBTOPIB.

Bci BM3HaueHi TeMM LLbOro CepiiHOro BUAAHHA MICTATb OPIEHTUPU A1A SOCAIAHMKIB WOA0 HANbINbL
aKTya/NlbHMX HAaYKOBUX TeM, fIKi 3aTpebyBaHi cycninbctBoM. Takum YnHom EsponelicoKuli WopiYHUK KOH-
cmumyuyiliHo2o npasa cnyrye cBoOepigHUM 6apomMeTpom CBITOBOI KOHCTUTYLLIMHOT AYMKM, AKMI BKa3ye Ha
HanNpPAMKM NOAANbLINX KOHCTUTYLIHO-NPaBOBUX AOCAIAXEHD.

Knrovosi cnioea: KoHcmumyuyiliHe npaso, KOHCMUMYYioOHANI3M, KOHCMUMYyU,iliHi 00CAiI0MHeHHS.

OCTaHOBKa npobnemu. Cepes cepiliHUX HAaYKOBUX BUAAHb 3 KOHCTUTYLIMHOIO npa-
Ba Ha 3axoi B OCTaHHi POKM YMnbHE Micue 3aiimae Egponelicokull W0PiYHUK KOH-
cmumyuiliHoeo npasa (fani LLlopiyHuK), 3ano4aTKoOBaHWUIN HayKoBLAMM Tinbyp3bKo-
ro yHisepcutety (HigepnaHam) Ha yoni 3 npopecopom EpHcTom Xipw BanniHom i A-p Fepxapaom
BaH gep Wndodom [1]. BugaHHs nnaHyBanoca ak dopym Aaa nornnbaeHoro aHanisy ta obroso-
PEHHSA HOBMX PO3POBOK Y KOHCTUTYLIMHOMY NpaBi B EBponi Ta 3a ii mexkamu. KoskeH BUMYCK Npu-
CBAYEHUI aKTyaNbHil TEMI, iKa 3HAX0AUTLCA Y LLEHTPI yBarn Cy4acHUX BYEHUX-KOHCTUTYLLiOHaNIC-
TiB pi3HUX KpaiH. BMCcOKa fAKicTb nybiKauin 3abe3neyyeTbca KBanidpikoBaHUM pedaryBaHHAM Ta
noABiIMHUM CNiNUM peLeH3yBaHHA NPoBiAHMMK daxiBuAMMK cBiTY. [lo CKNagy HayKoBOI pegakuii
(Board of Recommendation) BxoaATb Taki 3HaHiI AOCNIAHUKM 3i CBITOBUM iMsaM, SIK Npod. ApMiH
¢doH borgaHai (HimewumHa), npod. Mapk Boccant (benbria), npod. AnbdoHco Yenotro (ITanis),
npod. AHHeKe epapac (Hiaepnangu), npod. OeHien Xanbbepctam (CLLA).
Mopsa 3 nybnikauiasmu BUAATHUX HAyKOBLiB LLJOpPiYHUK 3a0X04YYy€E iHHOBALiMHI PO3POOKHK
MOJ/1I04MX aBTOPIB 3 NPOPUBHUMMU OPUTIHAIBHMWN TEMAMM AOCAIAKEHHA CY4aCHOTO KOHCTUTYLLiM-
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HOro PO3BUTKY. Xoua LLjopidYHUK 30CepeayKyeTbCA NePEBAXKHO HA KOHCTUTYLLIMHOMY NpaBi Ta KOH-
CTUTYLLiIOHANI3MI, pefaKLiliHa Koseria BiTae MixKaAUCUUNAIHAPHI pobOTM Bif HAyKOBLB, AKi ZOCAI-
OXKYIOTb Lo NpobieMaTuKy 3 iCTOPUYHOI, NONITONOrYHOT, EKOHOMIYHOI, (couianbHO-)reorpadiy-
HOT UM aHTPONOJIOrYHOI TOYOK 30pY. PefakLis 3aLikaBneHa B poboTax, Lo po3rnsaatoTb NUTaH-
HA 3 NOCUAAHHAM Ha EBPOMENCbKUI A0CBIA, asle TaKOXK 3anpoLUyOTbCA aBTOPU A0 y4acTi B po3-
rNAAi KOHCTUTYLIMHUX NPOLECiB B iHWKWX perioHax, 30Kpema TUX, Lo po3TalloBaHi Ha Mobanb-
Homy lliBAOHi.

LllopiyHUK BUOAETHCA aBTOPUTETHUM HayKoBum BuaasHuuteom T.M.C. Asser Press y cnisn-
pau,i 3i BCecBiTHbO BiZOMUM BMAABHMUYMM gomom Springer Publishers. 3a nepioz 3 2019 poKy Ao
KiHUA 2025 p. BUILWIO WicTb BUNYCKIB BUAAHHA. B noganblwiomMy NiaaHyeTbes LWe aABa Toma: OcHo-
8HI Npaea 8 Yacu Kpu3u (o4ikyeTbca y 2026 p.) Ta 3aBeplUYeTbCA GOPMYBaHHA BOCbMOIO BUMYCKY
CoyianebHi npasa ma KoHcmumyuyitiHe npasocyd0s (apyKky 2027 p.).

Buknag ocHoBHOro marepiany. Mepwuin Bunyck (abo Tom) Esponelicbko2o WopiyHUKA
KoHcmumyuiliHo2o npasa 2019 6yB npuceaveHuit Temi Cydosa eaada: capaHmii ma obmexceH-
HA 8 0eMOKpamuyHomy cycrinbcmai (pepaktopun EpHct lipw Bannin, Fepxapa BaH aep Wnood,
MapteH WTtpemnep ) [1]. Y YOTMPHAALATM rNaBax AOCNIAMKEHHA aHANI3yeETbCA cyaoBa GyHKLIA
AK O)Kepeno BAagM B CY4aCHOMY KOHCTUTYLLIMHOMY KOHTEKCTI. MiAKPEeCNOETbCA, WO AeprKaBHI
iHCTUTYL,ii cbOroAHi 3anyyeHi Ao pyHAAMeHTaNbHOI TpaHChOPMaLLT CBOro CaMopo3yMiHHA B pe-
3y/bTaTi 3MiH Y NONITUYHIN KyAbTypi. 3a LMX YMOB TpaAuLiiHa AOKTPUHA po3noainy Bnagm 6inb-
e He Bigobparkae afeKBaTHO PiI3BHOMAHITHICTb Ta CKNAAHICTb KOHCTUTYLLIMHUX CUCTEM Ta iXHIO
AEeMOKPaTUYHY NeriTUMHICTb. Y LLeHTpi yBarn HayKoBoi AMCKyCii € npobaema He3anexHoCTi cyao-
BOT BNaAM, siKa CTae 06’€KTOM KPUTUKM Ta TUCKY 3 BOKY CycninbCTBaA i y LMX YMOBaxX 3BMYaliHI ra-
paHTii He MOXKYTb 3a6e3nNeYnTn HanexHoro 3axuncTy. CTBEpPAMKYETbCS, WO HE3aNEeXKHICTb CYyA0BOI
B/1aAM He 03HAYaE€ i301Auit0, ane ii Kpale po3yMiTh AK IHCTUTYLLIOHANI3aL,it0 BiAHOCKH, WO neri-
TUMI3yIOTb Blagy CyAiB. [lepekoHAnBa Ta epeKTMBHA BiANOBIAb HA 3arpO3M HE3aNEXHOCTi cya0-
BOI B/lagM BUMArae 4eTasibHOro Ta TOYHOrO aHani3y KOHCTUTYLIMHUX rapaHTiii Ta obmeKeHb cy-
£,0B0i Bagn. NMOHATTA «rapaHTin» Ta «0bMeXKeHb» BKa3yOTb HAa B3AEMHO CMPUATANUBUIA Ta 3aXUC-
HWI XapaKTep unx BigHOCKMH. CTaTTi LbOro TOMY OXOMJIOIOTb LUMPOKUA CNEKTP CYAOBUX CUCTEM,
AK HauioHanbHux (benbris, HimeuyunHa, ITania, HinepnaHan, Hopseris, Benukobputania, NisaeH-
Ha AdpwuKa), TaKk i HagHauioHanbHMX (Paga Esponu, EC), Ha NPUKNAA AKMX aHANI3yOTbCA cyyac-
Hi rapaHTii Ta 06MeKeHHs cyA0Boi Baau AK BiAHOCUHM, WO iCHYIOTb Y CKNAAHIA KOHCTUTYLiAHIN
APXITEKTYPI.

MpopMBHUI IHHOBALLIMHWNI XapaKTep MaB ApPYruin Tom EgpornelicbKo2o WopiYHUKA KOHCMU-
myuiliHozo npasa 2020 3 Temoto Micmo 8 KoHcmumyuyiliHomy npasi (pegaktopu: EpHCT XipL
Bannin, Fepxapa BaH aep Wndd, MapTten Ctpemnep, MapTbe ae Biccep ) [2]. K 3a3Ha4aB y cBo-
€MY A0CNIAKEHHI OAMH 3 aBTOPIB BUAAHHA aMepUKaHCbKMi npodecop PaH lMNpwa, «icHyBano go-
Bre KOHCTUTYLiAHE MOBYAHHA» WOA0 PO i 3HAYEHHS MIiCT B PO3BUTKY AepXKaBu i cycniibcTBa
[3]. Y gpyromy Tomi AOCNIAKYETLCA KOHCTUTYLiMHE CTAHOBULLLE MICT Y MPOCTOPI Ta Yaci, 3 ypaxy-
BaHHAM TOTO, LLLO MiCbKa arn1oMepalLiia € 0OAHIE0 3 HANBINbL 3HAYYLWMX AemorpadivyHuX i reononi-
TUYHUX ABULL, CydacHocCTi. HeBbaraHHa ypbaHisauia o3Havae, Wwo 6inblicTb Ntoael K1ByTb abo
CKOPO XUTUMYTb Y MiCTax, @ MiCbKi agMiHicTpayii 6arato B YoMy CTalOTb KBIHTECEHL,IEID OpraHiB
ynpasniHHA. MicTa — e micua, Ae AepXKaBHa B/laZa A€ Ta KOHKPETUIYETLCA, e 3aKOHU Ta Aep-
YKaBHa NoNiTMKa NepeTBOPIOOTLCS 3 NANepPoBUX Linel Ha NPaKTUYHI peanii. Y Tomy ayci micta Ta-
KOX € MicLLeM peasiizaLii KOHCTUTYLiIMHUX NpaBa i cB060AM, SKMMKU KOPUCTYLOTbCA ntoaun. Mpo-
6nemaTuKa, Tak B MOBUTU, KMICBKOTO» BMNYCKY LLJOpiYHUKG BKIKOYAE CIOXKETU 3 aHaNi3y micta
AK 6araTorpaHHoi i AMHAMIYHOT KOHCTUTYLIMHOT CyTi, PO/ MicTa y HaLLiOHANIbHUX BAAAHUX CTPYK-
Typax Ta MoAe/ielt MiCbKoi aBTOHOMIT (KOHCTUTYLiMHI XapaKTePUCTUKU CaMOBpAAYBaHHSA). Y pos-
Aini KoHcmumyuyiliHe npaso 8 ernoxy micma 3a3Ha4yeHo, Lo BEMKI MiCTa € CKNagHI, WinbHi Ta pis-
HOMaHITHI CycninbcTBa. YCTAHOBM YMNPABAIHHA CY4aCHMMM MiCTaMM CTUKAIOTbCA 3 HEBiAKNAAHWU-
MK npobiiemamm, AKi CTOCYOTbCA, HAaNPUKNAA, AOPOXKHbOIO PyXy Ta TPAHCMNOPTY, rPOMaLCbKOT
6e3neKkn, HaBKONMLIHbOIO CEPeAOBULLLA Ta KNiIMaTy, a TaKOXK COLiaNbHOI HEPIBHOCTI. Bupiwen-
HS LMX NMUTaHb NoTpebye epeKTUBHOIO Ta 3aKOHHOIO MiCbKOro YNpaB/iHHA, PO3P06eHHA KOH-
CTUTYLLIMHMX Ta NPABOBUX MEXAHi3MiB, Ha OCHOBI AKMX CTBOPIOKOTHCA IHCTUTYTU Ta MOBHOBAXKEH-
HA MICbKMX OpraHis Bnaau. Mae moBa Takox Npo BUHUKHEHHA «NpaBa Ha MIiCTO» - Lie NpaBo ro-
pPOAAH BUCNOB/IOBATM CBOO AYMKY Y GOPMYBaHHI Ta BUKOPUCTAHHI CBOrO MiCbKOro cepeoBumLa.
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BM3HatOUM MICTO LLeHTPOM TEXHOJIOFYHOrO PO3BUTKY Ta iHHOBALLIM, BYEHI TAKOX NOYaNnN TEOPETU-
3yBaTU Npo «uMdpoBe NpaBo Ha MicTo». MPo cyvacHi acNeKTU B3aEMOBIAHOCKMH MICT i HaLiOHaNb-
HUX ypAaiB naeTbcs y gocnigeHHi Kapna Keccnepa ta AHikn Kpecc EsponeliceKi micma mixc ca-
MOBPAOYBAHHAM Ma NiGnopsAOKY8AHHAM: iX posb AK MNoAIMUKie, AKI cnpulimarome noaimuky ma
po3pobHuUKie noaimuku [4]. LLle oaAMH acneKT B3aeMog,ii HalioHa/bHOTO i MiCLLEBOro NOBSA3aHWUM
3 TMM, LLO MiCLLeBa Baaja B YCbOMY CBiTi BCe YacTille 3BePTAETLCA A0 MiXKHAapOAHOro npasa AnA
CaMOCTIAHOrO BUPIiLLEeHHSA robanbHUX NPOBAEM, ANCTAHL,iIFOHUYNCH Bif, HaLliOHaIbHMX 3aKOHIB Ta
NONITUKM. Y OKPEMOMY PO34iNi PO3rNALAETLCA aKTYaNbHICTb HaLLiOHA/IbHUX KOHCTUTYLiIMHUX Me-
XaHi3MiB AnA Toro, siKk BMPiWYyOTbCA abo He BUPILWYOTbCA KOHPANIKTU. 30Kpema, AK HaLioHaNb-
Hi cyam pearyloTb Ha MpUcKopeHHs MicT (accelerating cities ), WO NocMAaOTbCA Ha MiXKHapoaHe
npaBo, KOJIM BOHU BUCTYNatoTb MPOTH NOJITUKM HaLioHanbHoOro ypsaay [5].

B KiHLLeBOMY MNiACYMKY 3a3Ha4YMMO, L0 ApYrnii Tom LLjopiyHUKAG Ba3y€eTbCA Ha AyML Npo Te,
LLLO MiCTa MOKHa PO3rNsAaTh AK ABUTYHU PO3BUTKY, iIHHOBALLIN, KYIbTYPHOI Ta COLiaNbHOI B3aE-
MOZJi, O BUPAXKAIOTb HAMNPYXKEHICTb MiXK PISHOMAHITHICTIO Ta COLLiaNbHOO 3rypTOBaHicTIO. byay-
4n Micuem KoHOMIKTIB Ta iIHHOBALLIM, CONIAAPHOCTI Ta CRIBXMUTTA PiSHUX NOAEN, MiCTa CTUKAIOTb-
€A 3 YHiKaNbHUMM Npobiemamm. TUM He MeHL, AK aBTOHOMHI cy6’€KTU KOHCTUTYLIMHOrMO npasa
Ta Teopii deaepaniamy BOHM 3a/1MLWALOTLCA 3HAYHOO Mipoto 3a6yTUMM. MPONOHYOYM BUSHAYEH-
HA MICT AK YHIKQNbHUX COLLIaNbHO-€KOHOMIYHMX Ta MONITUYHUX NPOCTOPIB, LLLO MatOTb CTpaTeriyHe
3HaYeHHsA ANA CTBOPEHHA HOBUX CNOCOBIB yNpaB/iHHA Ta COLiaNbHOI 3rypTOBaHOCTI, KHUra peKo-
MeHAye Binbll NpeaMeTHO A0CAIAXKYBATU POb Ta MiCLLe MICT Y KOHCTUTYLiMHOMY NpaBi, OpieH-
TY€E HA CTBOPEHHA HOPMATMBHMX 3acaf, MAaNBYTHIX KOHCTUTYLINHMX pedopm.

TpeTit Tom EsponelicbKoeo WopiYHUKA KOHcmumyuyiliHoeo npasa 2020 nig Has3Bow
Constitutional Advice ( pepaktopu: lOpreH ae MypTtep, Fepxapa BaH aep Lndd, MapTteH LWtpem-
nep, MapTbe ge Biccep) aocnigKye npaBoBi Ta TEOPETUYHI aCNEKTU MaIOBUBYEHOT TEMU KOHCTU-
TyLiAHOro KoHCybTyBaHHA [6]. Cam TepmiH Constitutional Advice He mae 4iTKkoi aediHiuji Ta 3a-
rasibHoO BU3HaHoro 3micty. Y CnonyyeHux Ltatax, Hanpuknag, «nopaja Ta 3roga» — e noBHO-
BaxeHHA CeHaTy CnonyyeHux LLITaTiB KOHCYAbTYBaTMCA 3 HUM Ta 3aTBEPAKYBATM AOroBOPM, Mia-
nucaHi npesmaeHTom CnonyyeHux LLTaTiB, a TaKOXK NPU3HAYEHHs, 34iiCHEeH] Ha Aep*KaBHi noca-
AU, BKAtoYatoum cekpeTapis KabiHeTy MiHicTpiB, peaepanbHux cyaais, odiuepis 36 poiiHnx cu,
npokypopis CnonyvyeHux LLTtaTis.

KOHCTUTYLiHE KOHCYNbTYBaHHA, AK ManoAoCNiaKeHa TemMa HPUAMYHOI HayKM CbOrOAHI,
BMXOAMUTb 33 MEXKi 3BUYHOT 30CepeaKeHOCTi KOHCTUTYLLIMHOrO NpaBa Ha KJacMYyHOMY po3nogini
B3N Ta OCHOBHMX 3aKOHOZaBUYMNX, BUKOHABYMX TA CYA,0BUX OpraHax. KOHCTUTYLiiHI nopagu mo-
KYTb OYTM AIK BHYTPILWHIMM, TaK i 30BHILWHIMK. Y r1aBi, HANMCaAHOT BiZOMMM aMepPUKaHCbKUM BYe-
HUM Tomom TiH3BYProm, Po3rAsHYTI MOXIMBOCTI Ta MeKi Y4acTi CTOPOHHIX 0OCi6 Y KOHCTUTYL M-
HOMY MpoLeci, 30Kpema posb 3apybixKHUX pagHMKiB [7]. BHYTpilUHbOAEPKABHI aCcNeKTH iHCTK-
TYTY KOHCTUTYLIMHUX NOpPaj, BUCBITAEHI Y rNaBaX, NPUCBAYEHUX KOHCTUTYLiIMHUM cuctemam [a-
Hii, HizepnaHais, Benbrii, Kinpa, laHn, Konymbii. HecnogisaHoto i NpOBOKATMBHO € TeMa A0CAi-
OxeHHs Martis Minowa Ta ToHi Meniya (Pieubkuit yHiBepcuteT, XopBeaTia) «KoHCcTUTyUiliHe 06-
IPYHTYBaHHSA Tyau W Hasag: Paga Harnsay 3a Facebook sk gxepeno TpaHCHaLiOHANbHUX KOH-
CTUTYLiHMX KOHCYAbTauii» [8]. Harnsaosa paaa byna NoKAMKaHa NigBuLLNTL MPO30PICTb MOAe-
paLiil KoHTeHTy y Facebook Ta Instagram. OgHak, 3amicTb Toro, wob6 3abesnevyBaTn 4OTPUMaAH-
HA 1ML KOPNOPATMBHOI NOMITUKKM, NepLi pileHHA Paay cnupanmnca Ha «MiKHApOAHi CTaHAAPTH
cBoboau cnosa». [locnigHMKKM TPAKTYIOTb POJIb CBOOOAM CNOBa K chepy KOHCTUTYLIMHOIO KOH-
CY/IbTYBaHHSA Ta TEOPETU3YIOTb Posib HarnagoBoi pagmn B LbOMY KOHTEKCTI. Liei acnekT ceoboam
CN10BA, Ha iX AYMKYy, HabyBaTMme BCe 6iNblIOro 3HaYeHHS Yy B3aEMOAIT MiXK Cy4aCHUMM KOHCTU-
TYLIMHMMM AeMOKPaTIiAMM Ta Kopnopauiamu, aki dopmytote umdposy cdepy. PiweHHs Harnago-
BOI paZyM NPOMNOHYETLCSA PO3rNALATU K KOHCTUTYLLIMHI Nopaau, AKi byayTb BUKOPUCTOBYBATUCA Y
B3aEMOZ,T MiXK AeprKaBHOI Ta NPUBATHOIO BNaA0t0 B LMGPOBY €noxy.

€Bponencbknii xapaktep LLOpPiYHUKO MAKCMManbHO BU3HAYMBCA Yy 4YETBEPTOMY TOMi
Constitutional Identity for the EU? (pepaktopu: HOpreH ae NypTep, Nepxapg saH aep LWnudd, Ma-
apTteH LTtpemnep, MaapT’e ae Biccep, IHrpig NenTeH, LWapnotra BaH Onpcy) [9]. Y ueHTpi yBa-
' BUAAHHA ManoaocnigKeHe Ta CnipHe NUTaHHA NPo Te, Y Ma€e EC BAACHY KOHCTUTYLLIAHY iaeH-
TUYHIiCcTb. OCHOBHa yBara Cy4acHMUX HayKOBMX AOCNIAXEHDb Ta Cy4,0BOI NPAKTUKKU 30cepeKeHa Ha
KOHCTUTYLLIMHUX iAEHTUYHOCTAX AeprkaB-yneHiB €EC. Lle noacHeTbes TUM, Wo EC NOBUHEH MoO-
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BarKaTW TaKi iaeHTU4YHOoCTI BignosiaHo Ao ctatTi 4(2) AEC. KOHCTUTYLMHa iaeHTUYHOCTb EC mano
3rayeTbCs B NiTepaTypi Ta AUCKYCIAX LWLOA0 KOHCTUTYLiIMHOT iA@HTUYHOCTI Ta NPaBOBOI apXiTEKTY-
pu €EC. TakMm YMHOM BUAAHHA LLJopiYHUKG yCyBa€ NPOrajsnHy B OPUONYHUX AOCNIOKEHHAX, BU-
BYAOUYM KOHCTUTYLIMHY i4€HTUYHICTb 3 aKLeHTOM came Ha EC [10]. B KHM3i BUCNOBAIOIOTLCA pi3-
Hi AYMKM 3 NpuBOAY 03Ha4yeHoi Npobsiemn. 3 HaLLOT TOYKU 30PYy, KOHLLENTYabHOW ANS YeTBep-
TOro Tomy € nybnikauis HimewbKkoro npodecopa Aitepa Mpimma (naTpiapxa eBpONencbKoi HayKK
KOHCTUTYLiMHOro NpaBa) « Tpu 3Ha4YeHHA KOHCTUTYLIMHOT i4eHTUYHOCTI Ta IXHi nepcneKkTnemu B €B-
ponericbkomy Cotosi» [11].

AIK BBaXKa€ HayKoBeL,b, KOHCTUTYL,iMHA iA€HTUYHICTb O3HAYAE, LLLO KOXKHA KOHCTUTYLLiA € €AN-
HOI B TOMY CEHCI, LLLO KOZHA KOHCTUTYLLiA He BUINSAA€E TOYHO TaK camo, AK iHwa. Y binbw npe-
CKPUNTUBHOMY (HOPMATMBHOMY) CEHCIi iAEHTUYHICTb CTOCYETbCA QYHAAMEHTANIbHUX NPUHLMNIB
KOHCTUTYLLT Ta 6a30BOT CTPYKTYpU NOPALKY, SKMI1 BOHA CTBOPLOE. Y CUMBONIYHOMY CEHCI Lie O3Ha-
Yae, WO N0AM, AKI KUBYTb 33 NEBHOK KOHCTUTYLLiE0, MPUAMaIOTb i AK BifblI-meHW Aobpuii no-
PALOK | MOXKYTb iaeHTUoiIKyBaTH cebe 3 Heto. [.MpiMmm cnylwHO 3a3Hayae, wo y EC He Mae KoH-
CTUTYL,ii B CTPOrOMY CEHCi, a/ie EBPONEICbKi AOrOBOPU BUKOHYIOTb HU3KY PYHKLiN, SKi B MeXK-
ax [epKaB BUKOHYIOTbCA IXHbOK KOHCTUTYLi€t0. TOMY LOrOBOPU MOXKHa Ha3BaTK GYHKLiOHaNb-
HOIO KOHCTUTYLE. AK TaKi, BOHW MalOTb iAEHTUYHICTb Y ABOX MEPLUNX 3HAYEHHAX LbOro Tepmi-
Ha. OgHaK BaX/IMBa YacTMHA L€l iAeHTUYHOCTI noxoanTb 3 Toro ¢akTy, Wwo EC He € AeprKaBoto,
a besnpeueeHTHOW HaAHaLioOHaNbHOW OpraHisauieto. Ha BiaMiHYy Bif, i4€HTUUYHOCTI KOHCTUTY-
Ui AeprKaB-u/eHiB, AKi BUKOHYOTb 3aXMCHY YHKLit0 woao €C, ua eBponeinicbka KOHCTUTYLIN-
Ha iAEHTUYHICTb A0Ci 3a/INLLAETLCA IOPUANYHO NATEHTHOH. PYHKLIIOHA/IbHIN EBPONENCHKIN KOH-
CTUTYLLIT BpaKye CMMBONIYHOI i4€HTUYHOCTI, BBaXKa€e AOCAIAHMK. Lie BUMarae cnewiasibHUX YyMOB,
AKMX Hemae B EC. CnoAiBaHHA NiABULLUTUA NPUAHATTA Ta NeriTUMHICTb EC WAAXOM nepeTBopeH-
HS PYHKLLIOHANbHOT KOHCTUTYLLIT Ha CNPaBXKHIO KOHCTUTYLLIIO Y BY3bKOMY CEHCi, HaliMoBipHille,
6yne mapHuM. Lle HemunHy4ye, BBaxkae [.Mpimm, nepeTBoputb EC Ha AeprKaBy | TMM CaMUM NOCK-
INTb NPOBAEMM NEFITUMHOCTI, @ HE BUPILWNTb iX.

Cy4acHum npobnemam po3BUTKY iHOMOPMALLIMHO-KOMYHIKaMiMHUX TEXHONOrIA 3 TOYKM
30pY KOHCTUTYLIMHOIo npaga NpMCcBAYEHUIN NATUIA TOM EBpornelicbKo20 WoPiYHUKA KOHCmumy-
yitiHo2o npasa 2023 3 nig3aronoBkom KoHcmumyuiliHe npaso 8 yugposy enoxy (peasakTopu:
Wapnotta BaH Otipcy, KOpreH ae Myptep, IHrpig fleliteH, Mepxapg BaH gep Wnodd, MaapTeH
Ctpemnep, MapTbe ae Biccep) [12]. UmdpoBsisauis i po3BUTOK IHTepHETY 3a3HauYMAN HOBY ¢asy
PO3BMTKY CY4aCHOrO KOHCTUTYL{iOHaNi3My i HOBY MapaAMrmy KOHCTUTYLIMHO-MPaBOBUX A0CHI-
OXKeHb. bes ypaxyBaHHA Unx GaKTOPiB HEMOXKINBO 3a6€3NeYNTU Cy4aCHUIM KOHCTUTYLiIMHO-Npa-
BOBWI PO3BUTOK AepKaB i BAOCKOHANEHHA HaL,iOHabHOrO KOHCTUTYLLIMHOIO 3aKOHOA4AaBCTBa. IH-
TEePHaLIOHA/NIbHUIA KONIEKTUB aBTOPIB BUAAHHA AOCAIAXKYE HU3KY MUTaHb LWOAO B3aEMO3B'A3KY
MiXK BNAMBOM LMdPOBI3aLii Ta KOHCTUTYLIMHUMW LiIHHOCTAMM, PO3MNAAA0YM KOHCTUTYLiINHI BU-
KWKM, LLLO BUHMKAIOTb BHAC/IAOK 3p0OCTal04Oro BUKOPUCTAaHHA LMPPOBMX TEXHONOTIN, Ta BU3Ha-
Ya€ MOTEHL,iNHI KOHCTUTYLIMHI BiANOBIAl Ta 3aC06U BUPIlLEHHA LMX BUKAUKIB. OQHOCTANHOW €
OYMKQ, WO CyCniNbCTBO NOBUHHO pearyBaTh Ha HeAOMiKM LMPPOBUX TEXHONOTIN | 3abe3neyvysa-
TV igeanu, LiHHOCTI i NPUHLUNM CYy4aCHOro AeMOKPAaTUYHOro KOHCTUTYLLIOHANI3My, NiATpUMyBa-
TM iOro cuctemy b6anaHcy i rapaHTiin. HoBe ABuLLe, TaK 3BaHWUIN yugposuli KOHCMUMYYioHANI3M,
BMCTYMNaE 3a 36eperKeHHs TaKMX OCHOBOMOJIOKHUX MPUHUMNMIB, AK BEPXOBEHCTBO MNpaBa, Nnoain
BNAAM, AEMOKPATIA Ta 3aXMCT NpPaB NHOANHU Yy AKICHO HOBOMY KOHTEKCTi iHpopMmaLiiHoro cyc-
ninbcrea [13]. HOBITHI KOHCTUTYLIMHI NPUHUMNM BUHUKAIOTb Y Pi3HOMaHITHMX dopmax. He nnwe
AK NONPaBKM A0 HaLiOHaNbHUX KOHCTUTYLLIM, afie TaKOXK AK BHYTPILIHI HOPMU OHMaH-NAaTGopMm,
npeLeaeHTHOro NpaBa HalioHabHUX KOHCTUTYLIMHUX CYAiB i TPAHCHALiOHANbHUX CYA0BUX Op-
raHie, i HaBiTb AK LOPUANYHO HEOOOB’'I3KOBI AeKnapaLii npaB Ha IHTepHEeT, WO NPOoCyBatoTbLCA
y4acHMKamMM rpoMaZaHCcbKoro cycninbetea [14]. HoBaTopcbKMMM y LibOMyY 36ipHUMKY € nybnikauii
LW,0A4,0 NPaBoBKX NPo6iemM, NOBSA3AHMX 3 BUKOPUCTAHHAM LUTYYHOTO iHTENEKTY, @ TAKOX nNpobne-
MaTUKa as120pUMMIYHO20 CyCrizlbcmaa, YyNpPaBAiHCbKI PilLeHHS B AKOMY NPUIAMAtOTbCA 3a 40MNOo-
MOTOl KOMN'I0TePHUX anroputmis [15].

OcCTaHHIl ApPYKOBAHWUIN WOCTUI TOM EBpornelicbKo20 W0piYHUKA KOHCmMumyyitiHo2o npa-
8a 2024 BwuiiwoB Yy oBTHi 2025 poKy 3 3aranbHoO TeMoto Pi3Ho8UOU KOHCMUMYyyioHAni3-
my (Varieties of Constitutionalism) (pegaktopu: MaapT'e ge Biccep, IHrpig /leinten, KOpreH ae
MypTep, Fepxapa BaH aep LLUndd, Maapten Ctpemnep, Codi BoHK) [16]. 3aBAaHHAMM BUAAH-
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HA CTaZIM BU3HAYE€HHA OCHOBHWX PUC Ta NepeBar pisHMX GOPM KOHCTUTYLLiOHaNi3My Ta B3a-
€MO3BA30K MiK HUMM, @ TAKOXK AOLiNbHICTb Nepernagy KoHuenuii nibepanbHOro KOHCTH-
TyuioHanismy sk oro napaaurmu (desirability of recalibrating the conception of liberal
constitutionalism as its paradigm). 3aranbHolo AnA BCiXx aBTOPiB TOMYy CTana AyMKa, WO
nibepanbHUIA KOHCTUTYLLIOHANI3M € HE €AMHOI HOPMATMBHO BUNpPaBAaHOK GoOpMOto Cy-
YAaCHOro KOHCTUTYyLiOHani3my. CloXKeTamn AOCNIAMNKEHb CTAaNu, HaNnpuKaag, NUTAHHA pec-
ny6niKaHCbKOro KOHCTUTyLUioHanismy [17], 0cobAMBOCTI «NPOPMBHOFO KOHCTUTYLLiOHA3-
my» (Muddling-Through Constitutionalism) y BpuTaHii [18], naTUHOAMeEPUKAHCbKUIA KOH-
ctutyuiorHaniam (lus Constitutionale Commune) [19], OXOPOHHUN KOHCTUTYLiOHANI3M
(Gatekeeper Constitutionalism) B IHgii [20]. TakoX 3arasibHe BU3HAHHA KOJEKTUBY aBTO-
piB OTpUMaB meToa TakCOHOMIT ( Knacudikauii ) npu ineHTMdiKauil pisHOBMAIB cydacHOro
KOHCTUTYLiOHaniamy. MetogonoriuHe ob6rpyHTyBaHHA WAAXiB A0 6ifblW aHaNITUYHOrO po-
3yMiHHSA | NnobyaoBuM KnacudikaLimHOi cMcTeMun PisHOBUAIB KOHCTUTYLLIOHANI3MY MiCTUTbCA
B AOCNiAXEHHI BCECBITHbO BiLOMOro amepuKaHcbKoro npodecopa Mapka TywHeTa «Kna-
cudikauis pisHOBUAIB KOHCTUTYLiOHaNi3my» [21].

BucHOBKKU. HaBegeHUl y gaHOMy ornagi matepian cBigunTb, Wwo €sponelicoKuli wjopiu-
HUK KOHCMumyuyiliHo20 npasa CTaB OAHUM i3 CaMMUX aBTOPUTETHUX i iHTE@NEKTya/lbHO BMNAMU-
BOBMX CYYaCHMX HAyKOBWUX BUAAHb 3 KOHCTUTYLiMHOro npasa. barato B yomy ue ctasno pe-
3yNbTaTOM KBasipiKoBaHOI peAaKLiMHOT MONITUKM | BMIHHAM peAKoneriin Ha NiacTaBi BUBYEH-
HA CTAHY KOHCTUTYLLIMHMX AOCNIAMKEHb Y CBITOBOMY MacliTabi popmyBaTn TeMATUKY BUMYC-
KiB i BM3HAYaTK KO0 Hanbinbl aBTOPUTETHUX aBTOPiB. Hanpuknag, npu ¢opmyBaHHi BOCb-
moro Tomy LlopiyHuka «CouyiansHi npasa ma KoHcmumyyiliHe npasocyddsa» [22] y peaak-
LiiHOMYy 3anpolleHHi A0 HanucaHHA cTaTtel (call for papers) He TiNbKM PO3SACHIOTLCA HOPU-
OVYHWUIM 3MICT | TPAKTOBKM COLLiaIbHMX NpPaB, afe i BU3HAaYa€eTbCA MeTa AOCNIANTU CoLiaNbHi
npasa B WMpPLIOMY Ta BiNbl iIHTErPOBAHOMY CEHCi, PO3MILLYOUYM iX Y paMKax KOHCTUTYLiNHO-
ro npasocynas. Mpu LbOMy KOHCTUTYLiiHE NpaBocyann byae po3rnsHyTe AaK 6araToCTOPOH-
Hill Ta CUCTEMHUI Npouec peanilauii coyianbHUX NPaB TaKMM YMHOM, W06 cNpuATK PiBHOCTI,
iHK/t03iT Ta NtoACbKil rigHOCTi. TaKMM YMHOM, KOHCTUTYLiMHe NpaBocyaan — Le baraTtorpaH-
HUI NpoLec, WO OXONAE 3aKOHOAABUYMIM BUBIp, agMiHICTPAaTUBHY peanisauito Ta iIHCTUTYL,iN-
HY NiA3BITHICTb. Y TOMi Byae po3rasHyTO, AK KOHCTUTYLIT CTPYKTYpPYOTb 060B A3KKN AepKaBu
Ta il iIHCTUTYLIN Woa0 3abe3neyeHHA OCHOBHUX YMOB, HEOBXiAHUX ANA NOACLKOT rigHOCTI, Ta
AK HWU3KA YYaCHUKIB — NapaaMeHTu, ypALn, Cyam Ta FPOMaLAHCbKe CyCnifibCTBO — CRiBNpaLLto-
F0Tb, OCKAPKYIOTb Ta POONATH CBili BHECOK Y BU3HAUYEHHA, TIYMAYeHHsA Ta peanisaLito coui-
anbHUX npas. MNopaa 3 oOKpecNeHHAM KOHLEeNTyalbHUX Niaxoais GopMyntooTbCa KOHKPETHI
LOCNIAHULbKI 3aBAAHHA MO PO3KPUTTIO TEM:

— KOHCTUTYLiMHI IHCTPYMEHTU, AOCTYMNHI 3aKOHOA4ABLUAM Ta MONITUKaM AnA nobyaoBu cuc-
TEM COLLia/IbHOTO 3aXMUCTY, WO BiANOBIAAOTb COLiaIbHMM MpaBam.

— B3aemogia miK 3aKOHOZaBYMMM OpPraHamM Ta CyAaMM Y BU3SHAUYEHHI 06CAry Ta mex coLli-
aNbHUX NPaB., 3 YBaroto A0 KOHCTUTYLLIMHOIO Aianory, cya0BOi NoBaru Ta iHCTUTYLIMHUX ponen.

— Ponb perioHanbHUX cyaiB, Takux AK EBponencbKkuii cya 3 npas noanHu, Cya €sponeit-
cbKoro Coto3y abo MixkamepuKaHCbKMIA CyA 3 NpaB NtloanHU, y GOpMyBaHHIi HOPMATMBHOIO 3Mic-
Ty COUiaNIbHUX Npas.

— HanpyKeHicTb MiX Cy40BMM MPaBO3acTOCYBAHHAM Ta AEMOKPATUYHOIO NIEMITUMHICTIO,
0C06MBO Y BUMNaZAKaxX CyA0BOro BTPY4YaHHA B 6roaKeTHy abo nepepo3nosinbHy NoiTUKY, Ta Te,
AK CYyAN BMPILWYIOTb MUTAHHA PO3MNo4iny BAaAM.

— Cnocobu, AKMMM KOHCTUTYLLIMHI CUCTEMM pearytoTb Ha CTPYKTYPHY CoLiaNbHY i3onAaLito,
30KpeMma 3a 03HaKo pacw, cTaTi, iHBanigHocCTi abo mirpaLiliHoro cratycy.

— KoHuenuis KOHCTUTYLiMHOro npaBocyaan Ta ii HacnigKu ANnA couiaibHUX MPaB Ta KOHCTU-
TyLiOHaNi3My, BKAOYaOUYM AOro 3B’A30K 3 /IETITUMHICTIO, Y4acTiO Ta AepyKaBHO NiA3BITHICTHO.

— YPOKM CBITOBOro A0CBiAY, TAKOro K TpaHCPOPMaLiMHUI KOHCTUTYLLIOHANi3M Y MiBAEHHIN
Adpuui Ta IHAIT abo cyaoBi NpoLuecH Woao couiabHUX Npas y JTaTUHCbKiN Amepuu,.

Bci BM3HA4YeHi TeMWU MICTATb OPIEHTUPU ANA AOCNIAHUKIB WOA0 HAMBINbLW aKTyasIbHUX Ha-
YKOBUX TeM, fIKi 3aTpebyBaHi cycninbCcTBOM. TakMm YMHOM EsponelicbKull WopiYyHUK KOHCMU-
myuiliHo20 npasa cnyrye CBOEPiIAHUM BAPOMETPOM KOHCTUTYLLIMHOT AYMKM, AKUI BKA3Yy€E Ha Ha-
NPAMKW NOAANbLUMX KOHCTUTYLLIHO-MPABOBUX AOCNIAMKEHD.
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The article is devoted to the analysis of the content of the scientific edition of the European Yearbook
of Constitutional Law, which has been published since 2019 at the Tilburg University (Netherlands).
Thematic issues of the Yearbook are aimed at highlighting new developments in constitutional law in
Europe and beyond. The high quality of the publications is ensured by qualified editing and double-blind
peer review by leading experts in the world. Along with publications by prominent scholars, the Yearbook
encourages innovative developments by young authors with breakthrough original research topics of
modern constitutional development. Among the debatable and little-studied issues discussed on the pages
of the Yearbooks are, for example, cities in constitutional law, the institution of constitutional advice, the
constitutional identity of the EU, the development of information and communication technologies from
the point of view of constitutional law, the emergence of varieties of modern constitutionalism.

Another characteristic feature of the publication is its focus on an interdisciplinary approach involving
historians, political scientists, economists, and social anthropologists in the study of constitutional problems
of the development of society.

The material presented in this review shows that the European Yearbook of Constitutional Law
has become one of the most authoritative and intellectually influential modern scientific publications on
constitutional law. In many ways, this was the result of a qualified editorial policy and the ability of the
editorial boards to form the topics of issues and determine the circle of the most authoritative authors
based on the study of the state of constitutional research on a global scale. All the defined topics of this
serial publication contain guidelines for researchers on the most relevant scientific topics that are in
demand by society. Thus, the European Yearbook of Constitutional Law serves as a kind of barometer of
world constitutional thought, indicating the directions of further constitutional and legal research.
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KOHLUENT/®EHOMEHO/IOTIA «KOHCTUTYLINHA NIOANHAY:
0O NMUTAHHA NPO ICTOPUYHY PETPOCMNMEKTUBY BUHUKHEHHA
TA POPMYBAHHA

CTaTTa NpUCBAYEHA LOCNIAKEHHIO KOHLENTY/deHOMEHONOTiT KKOHCTUTYLLIMHA 0 4MHA» Y KOHTEKCTY-
anisaujii BUHMKHEHHA | popmyBaHHA Moro/ii icTopuuHoi peTpocnekTmen. CTBEPAXKYETLCS, WO HaeKHe op-
raHisauiiHe i opraHisaLilfHO-NpaBOBe CYNPOBOAMKEHHA i 3abe3neyeHHA GEHOMEHONOTIT «KOHCTUTYLiHA
N0AMHA» Hanpamy nos’a3aHo 3 npouecamu GOpPMyBaHHA, CTAHOB/IEHHSA, PO3BUTKY i BAOCKOHaNeHHsA de-
HOMEHOOTIT AeMOKPaTUYHOT NPaBOBOT AEePKAaBHOCTI, — a 3BiacK 3 06’ eKTMBI3aLLIEID HEOBXiIAHOCTI BUpiLLEH-
HAl CUCTEMHOTO KOMMJ/IEKCY NpPobiem TeOPETUKO-AOKTPUHANbHOT BIACTUBOCTI, WO MaloTb NPAMMI BUXig HA
NPaKTUYHI acneKTi icHyBaHHA i GYHKLiOHYBAHHA KOHCTUTYLiMHO-NPaBoBOi peanbHOCTi. Mpu Lbomy [0BO-
ANTbCA, WO KOHLUEeNTyasibHe 06rpyHTyBaHHA GopMyBaHHA, NoABK, GYHKLIOHYBAHHA peHOMEHONOTiT KKOH-
CTUTYUiMHA NtoanHa»: a) 6e3nocepeHbO TOPKAETLCA CTPATErYHUX NMUTAHb GOPMYBAHHA KOHCTUTYLLIMHOI
npaBocy6’eKTHOCTI Nt0AMHM, Ti rpyn Ta acouialiin, AK 06’ EKTUBHO-IMAaHEHTHUX IHCTUTYLIMHUX CTPYKTYpP Cy-
YacHoi AeprKaBHOCTI; 6) GopMyBaHHA KOHCTUTYLLIMHO-NPABOBOrO CTATYCy JIOAMHU | TPOMaJAHMHA, @ TAKOX
iX rpyn Ta acoujiauiii , Lo BiZ06paXKaoTb CYKYMNHICTb iHAMBIAYaNbHUX, TPYNOBUX | KONIEKTUBHUX iHTEPECiB, a
TaKoX (GOKYCYIOTb yBary Ha CTAaHOBMLLi lEKPETOBAHOIO KOHTUHIEHTY (4iTH, XKiHKWU, NEHCIOHEPW, CTYAEHTH,
BiICbKOBOCNY}KOO0BLi TOLWO); B) MUTaHb YCBIAOMNEHHS, PO3YMIHHA PO i 3HAYEHHS, @ TAKOXK BU3HAHHA, pe-
anisauii, OXOPOHM, 3aXMCTy, rapaHTyBaHHS, NEPCNEeKTUB PO3BUTKY i BAOCKOHaNEHHA Npas i cBoboa, noam-
HW, Ha AKMX Ba3yeTbCA TaKMI CTATYC; ) NMTaHb NPAKCEONOriYHOI opraHisaLii, peanisauii, cynpoBoaXKeHHs i
3abe3neyeHHs 3aXUCTy TaKUX NpaB i cBo6OA NOAMHM, @ TAKOXK ii rpyn Ta acouialii, BKAKOYAOUM PisHi pop-
MW TaKOTrO 3aXMCTy — CAMO3axXMCT, 3aXMUCT NpaB i cBobog, B MeXKax rpynu ntoLel, Wwo 06’ eaHyoTbesa Mo pis-
HWUX COLiaNIbHO-TENEONOTIYHMX O3HAKAX, 3aXUCT B Me¥KaX iHCTUTYLLIN rpOMaAAHCbKOro CycniNbCTBa, CYyL0BUIA
3aXMCT B CyZax 3arasibHol lopucamKLii, Cya0BUIA 3aXMUCT B CyAax CreLiabHOT opUcaMKLi (aAMiHICTpaTUBHI
i rocnogapcbki cyam), 3aXmUCT B OpraHi KOHCTUTYLIMHOT FOPUCAMKLIT AePKaBU, 3aXUCT B CyAaX MiXKHapOAHOI
IopPUCAMKLIT TOWo; ') NnogoNaHHA «aedeKTHOCTI» GeHOMEHONOriT KOHCTUTYLIMHOT NpaBocy6’eKTHOCTI ito-
OM1HW, i Tpyn Ta acoujaliin, Nnpuyomy He cTinbKK y cdepi i HAABHOCTI Ta CTAaTYCHOIO YCBiLOMAEHHA, PO3YMiH-
HS1 | HOPMATUBHOTO «HAMOBHEHHSA», CKiIbKM MOPYLIEHHA «DYHKLIOHAaNbHOIO AN3aiiHy» ii peanisaLii B KOH-
TeKcTyanisauii cy6’eKTHOro, 06’eKTHO-NPeAMETHOrO, KOMYHIKAaTUBHO-AiANbHICHOrO NigxoAiB Ta aHanoriy-
HUX iAeHTUPIKALIHMX PUC, @ TAKOXK A4) NPUCKINAMBIM CycninbHil yBasi 3 BOKY iHCTUTYLIN rpomMagAaHCbKO-
ro CycnifibCTea, LLO OPraHiyHO OXOMJIIOKTb Ta 3a/y4atoTb rPyNM Ta acouiauii NloauHK Ao npobiemaTuku
npas i cBOOOA NOAMHMU, LLLO € AKTYaNIbHOO | KOHTEKCTYaIbHOK B MEKAX 3ara/lbHOro i 10OKa/IbHOTO COLLiyMiB,
06’EKTUBYETLCA B YMOBA A,EMOKPATUYHOI NPaBOBOI AePXKABHOCTI, BUCTYNatoum il OCHOBOMOOKHUM CTPUIK-
HeM, Te/1e010rYHOI AOMIHAHTOLO B Aif/IbHOCTI opraHiB Ny6iuHOI Baan Ha BCiX piBHAX i GYHKLiOHYBaHHS,
A TAKOX ANMHAMIYHO-[0CAXKHOK METOH B ii AiANbHOCTI. KOHCTaTOBaHO, WO Cy4acHe JOKTPUHANbHE po3y-
MiHHA PEHOMEHONOTIi KKOHCTUTYLiIHA NIOAMHA» XapPaKTEPU3YETbCA BiACYTHICTIO BUSHAYEHHA NUTaHb icTo-
PUYHOT PETPOCNEKTUBM, WO POBUTL IX aKTYaZIbHUM i HaNEXKHUM 06’EKTOM A5 AOCNIAKEHHA Ta HAYKOBOro
aHanisy. [JoBOANUTLCSA, WO AOCAIAKEHHS iICTOPUYHOT peTpocnekTnBM GeHOMEHONOTT KKOHCTUTYLMHA Nito-
OMHA» He CTiIbKM KOHCTATYE i aKTyani3ye CTaH, L0 CKAABCA, CKiZIbKM iHTEHCUOIKYE | KOHTEKCTyani3ye AOK-
TPUHaNbHI AocnigXeHHs B Ui chepi, — 6a binblue, Le pobUTb TaKi NOLYKN SOKTPUHANBHO, TEOPETUYHO,
NpPaKCceoNorivYHO i HOPMATMBHO OOI'PYHTOBAHMMM, F'YMAHICTUYHO | F'yMaHITapHO AeTepMiHOBAaHUMM, NpPaK-
CEO0JI0TYHO KOHCTPYKTUBHMMM, aKTyaslbHO HEOBXiAHMMM Ta coLianbHO CBOEYACHUMU. CTBEPAMKYETLCA, LLO
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0Cco6/1MBY POJIb Y Cy4aCHOMY BUHUKHEHHI Ta iHTepnpeTauii eHoMeHONOoriT «KKOHCTUTYLiIiHA NtoaAnHa» Bigj-
rpae topucnpyaeHuia BepxosHoro Cyay CLLUA — oTKe, NpOTAromM 0CTaHHbOrO AECATUITTA came BepxoBHMI
Cyn, ui€i gepKaBu NPAKTUYHO i NpoLefypHO-NPoLecyabHO CTUKABCA 3i CKNAAHMMMU NMUTAHHAMM LWOA0 BU-
3HAYeHHA KOHCTUTYLiMHOI NpaBocy6’eKTHOCTI LjiIoro psaay no3nBadiB y HAMPi3HOMAHITHILIMX Pe30HAHCHUX
cnpaBax. ApryMeHTOBaHO, WO NpobaemaTuKa KOHCTUTYLIMHOT NI0AMHN Y TT cydaCHOMY PO3YyMiHHI, Bosioie
He TiIbKWM HAYKOBO-A0KTPMHAIbHOK | MPAKCEOIONIYHO, aNe M MOAITUYHOK aKTYaNbHICTIO | KOHTEKCTYani-
3auieto. Mpuyomy, B npoueci akTyanisauii npobiematnkn GeHoOMeHONOTiT «kKOHCTUTYLIMHA toAaMHa» chop-
MyBasiacb 1 BignoBiAHa iCTOPMYHA PETPOCMNEKTUBA, LLLO BKAOYAE B CObi BigNOBiAHY NOCNIAOBHICTb PO3raa-
Ay Ta HOPMaTUBHO-MOANITUYHOI peakLii Ha NpobaeMaTuKy KOHCTUTYLiHOT NpaBocy6’eKTHOCTI, a came: a)
po3rnsg, nuTaHb, Wo noe’A3aHi 3 NnpodinbHo Npobiematukoto, BepxosHum Cyaom CLUA (cyposuit 610K
npodifbHUX NMUTaHb — aBT.); 6) NONITUYHA peaKuia Ha pilweHHsA BepxosHoro Cyay CLUA, wo nos’asaHe 3
iHHOBaAL,EO NWUTaHb NPodinbHOI NpobaemaTuky, MNpesnaeHta CLUA (610K NpodinbHUX NUTaHb, NOB’A3aHUIA
3 BUKOHABYOIO B/IAZI0H0 — ABT.); B) peaKLjif iHCTUTYLM rpOMaZAaHCbKOro CycnisbCTBa, WO NOB’A3aHA 3 iHHO-
Baljieto NUTaHb NpodinbHOT NpobaemaThKu, Ha piweHHA BepxosHoro Cyay CLUA (610K npodinbHUX NUTaHb,
NOB’A33aHWUIA 3 peaKLi€to IHCTUTYLI TPOMaZAHCHKOrO CycninbCTBa — aBT.). B pe3ynbTaTi cucTemaTMyYHOrO aHani-
3y opucnpyaeHLii BepxosHoro Cyay CLUA moKHa 3p0bUTh BUCHOBOK, Wo KoHctutyuia CLUA Hagae noBHOBa-
YKEHHA Pi3HMM cyb’eKTam Mo-pisHOMY, a came: a) Xo4a Kopropaw,ia MoXKe MaTh NPaBo Ha KOHIAEHUIMHICTb,
iHO3eMeLlb — TaKMM MPaBOM He BO/OAi€; 6) y TOM Yac AK iIHO3eMLi-pe3naEHTU MOXKYTb MaTK NMPaBoO ro/iocy,
3/7104MHL — NOJIMLLEHI TaKOro Npaea; B) Xxo4a Kopnopalii MoXKyTb MaTh NpaBo Ha peniriiHy ceoboay, AUTH-
Ha — TaKMM NPaBOM He BO/IOAj€ TOLLO — TOBTO, iHLIMMUM CN0BaMM, MOXKHA CTBEPAKYBATH, Lo BepxosHuii Cyz,
CLUA Haginme pisHUX OCib Pi3HUMM KOHCTUTYLLIMHUMM NPaBaMm a 3BiaCK — M Pi3HUM 06CATOM KOHCTUTYLLIMHOI
npaBocy6’eKTHOCTI. BpaxoByoun rMMBOKO MPAaKTUYHKUIA Ta € CYTHICHO-BM3HaYa/IbHUI XapaKTep npobaemaTu-
KM GEeHOMEHOOTIT «KOHCTUTYLiHA NItoAMHA» ANA KOHCTUTYLiIMHOT Teopii, BApTO 3a3HAUYMTK, LLLO BOHA MOCKU-
NOETHCA TUM, WO Ha nepudepii KOHCTUTYLIMHOT CNiNIbHOTM ICHYHOTb LiNi Knack ocib, sKi NOoCTiMHO 3aABAAOTbL
no3osu y deaepanbHUX cyaax — oTKe, opMy/NtoBaHHA Ta aHasi3 KKOHCTUTYLIMHOT NIOANHNY CTAaE OCHOBOK
[ONA CYyA0BUX CMOPIB W0A0 KOHCTUTYLiIMHMX NpaB. OTXKe, BUPILLEHHS Ta peanisalis KpuTepiis BUBYEHHA eHo-
MEHONOTIT «<KOHCTUTYLLIMHA Nt0AMHA» aKTyani3yroTb GOPMYBaHHSA IHCTUTYLIMHO-610KOBOT CTPYKTYpU Npodinb-
HoT Npo61ieMaTuKMK, WO, Ha Halwe rMMboKe NepekoHaHHsA, cnpuATUME BinbLL YiTKil Ta 0AHO3HAYHI Nnobyao-
Bi JOKTPUHANIbHO-TEOPETUYHOIO aHa i3y L€l peHOMeEHOOrii i, CBOEID Yeprot, BU3HAYEHHIO ii 3MiCTOBHO-Na-
pameTpasibHOi KHAMOBHEHOCTI» — OTXKe, 3 LLiE0 METOO TaKa CTPYKTypa NOBMHHA ByTn nobyaoBaHa 3 YOTUPLOX
YyacTuH (l. BU3HaueHHn aediHiTUBY KOHCTUTYLIMHOT NtoauHuK; Il. cucTeMHMUit aHanis pucnpyaeHuii BepxosHo-
ro Cyay CLUA o0 KOHCTUTYLiIMHOT NpaBocy6’ EKTHOCTI, MPOCTEXKYHOUYM NPU LbOMY AIK iICMOPUYHY pempocreK-
musy, TaK 1 TeOPETUYHNIA PO3BUTOK NPOdisIbHOI NpaKTNKK Cyay Wwoao npasocy6’ekTHOCTI; IIl. AMcKycia woao
beHoMeHOoNOorii KOHCTUTYLIAHOT II0AMHU Came B KOHCTUTYLLIHIN, @ TaKoX B MOAITUYHIN Teopii; IV. noyaTtko-
Bi eTanu yHi}pikoBaHOI, yHKLiOHaNbHOT OCHOBY AA iaeHTUdIKaLT KOHCTUTYLiMHOT NtoanHK). PobuTbea BU-
CHOBOK, LLLO CTPYKTYPHO-6/10K0Ba YacTMHa GeHOMEHOOTIT KOHCTUTYLINHOI NFOAMHM NOBMHHA NepecnigysaTm
BiZNOBIAHI OCHOBOMO/IOXHI TENEONOriYHI AOMIHAHTH, LLO He TiZIbKM cnpuAoTb GopMyBaHHIO BignNoBigHOI ic-
TOPUYHOI PETPOCNEKTUBMU, ajle 1 OAHO3HAYHO BMNIMBAOTb Ha GOPMYBaHHA ICTOPUYHOT NepcnekTnam npobe-
MaTUKN KOHCTUTYLLINHOI NI0AMHM B ii pEHOMEHONOMNYHOMY YCBIZLOMAEHHI | PO3YMiHHI.

Kntouosi cnosa: kKoHcmumyuiliHa npasocyb’ekmHicms, KOHUenm/peHomeHon02ia «KoHcmumyuyidi-
Ha 10OUHA», KOHCMUmMyUiliHi npasa AOUHU, topucrpydeHuyia BepxosHozo Cydy CLLA, icmopu4yHa pempo-
cnekmuea KoHuernmy/geHomeHonoz2ii «tkoHcmumyuyidiHa 100uHa».

pobnematuka remu. PopmyBaHHs, CTAHOB/IEHHS, PO3BUTOK i B4OCKOHaNEHHA GpeHo-

MEeHONOriT AeMOKpaTUYHOI NPaBOBOI Aep’KaBHOCTI NoB’A3aHe 3 06’eKTMBI3aLiEl0 He-

006XiAHOCTi BUPILLEHHA CUCTEMHOIO KOMMEKCY Npobnem TeopeTUKO-AOKTPUHANb-
HOT BNACTMBOCTI, WO MatoTb NPAMUIMA BUXiZA Ha NPAKTUYHI acneKTi icHyBaHHA i GYHKLiOHYBAHHSA
KOHCTUTYLLIMHO-NPaBOBOI peasibHOCTI. Cepes Takux npobaem, 6€3ymMmoBHO, BaxK/IMBiLLe micLie 3a-
MMa€ KoHUEeNTyanbHe 06rpyHTyBaHHA GOpMyBaHHA, NOSBU, GYHKLiIOHYBAHHS, @ TAKOXK HANEXKHO-
ro opraHi3auiiHoro i opraHisauiiHo-NPaBoOBOro CyNnpPOBOAXKEHHSA | 3abe3neyeHHA peHomMeHo10-
Ml «KKOHCTUTYLiMHA NOAMHA», WO:

a) b6esnocepenHbO TOPKAETbCA CTPATEriYHUX MNUTAHb GOPMYBAHHA KOHCTUTYLiNHOI
npaBocy6’eKTHOCTI AOAMHM, ii rpyn Ta acouiauiit, AK 06’€KTUBHO-IMAHEHTHUX IHCTUTYLLIMHUX
CTPYKTYpP Cy4HaCHOI Aep*KaBHOCTI,

6) popmyBaHHA KOHCTUTYLiMHO-NPABOBOro CTaTycy JIOAWMHU | TPOMAZAHUHA, @ TaKoXK iX
rpyn Ta acoujauii , Wo BifoOparkatoTb CYKYMHICTb iHAUBIAYANbHUX, TPYNOBUX i KONEKTUBHUX iH-
TepeciB, a TaKOXK GOKYCYIOTb yBary Ha CTaHOBMULLi AE€KPETOBAHOTO KOHTUHIEHTY (4iTH, KiHKK, NeH-
cioHepw, CTyAEeHTH, BINCbKOBOCYKOOBLL TOLLLO),
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B) MUTaHb YCBIAOMNEHHS, PO3YMIHHA POi | 3HaUYEHHA, a TaKOX BM3HaHHSA, peanisalii, oxo-
POHMU, 3aXUCTYy, rapaHTyBaHHSA, NePCNEKTUB PO3BUTKY i BAOCKOHANEHHA Npas i cBoboa NtoanHN,
Ha AKMX 6a3y€eTbCA TaKMI CTATYC,

r) NUTaHb NPAKCEO/IOrYHOI OpraHisay,ii, peanisauii, cynpoBoaKeHHsn i 3abe3neyeHHs 3axmc-
Ty TakMx NpaB i cBoboA NtoAMHK, A TAKOXK i rpyn Ta acouiaLiii, BKAoYatoum pisHi popmum Takoro
3aXMUCTY — CAMO3AXUCT, 3aXMCT NpaB i cBOOOL B MeXKax rpynu ntogen, Wo ob’egHyoTbea no pis-
HUX COLiaIbHO-TENEONIONYHNX O3HAKaX, 3aXUCT B MeXKax iHCTUTYLIN rpoMaaaHCbKOro Cychifb-
CTBa, CY0BMI 3aXUCT B CyZaXx 3arasibHOT FOPUCAMKL,iT, CyA0BMI 3aXMCT B CyAaXx CneLjianbHOT opuc-
AVKLiT (aaMiHicTpaTUBHI | rocnoaapcbKi cyam), 3aXMCT B OpraHi KOHCTUTYLLIAHOI lopuUcauKLii aep-
»KaBM, 3aXMCT B CyZ.aX MiXKHapOAHOT OpPUCAUNKLLT TOLO,

') nofoNaHHA «AePeKTHOCTI» GeHOMEHO/OTiT KOHCTUTYLIMHOT NpaBocy6’EKTHOCTI NOANHN,
il rpyn Ta acoujiauii, NpUYyomy He CTiNIbKK y cdepi ii HAABHOCTI Ta CTAaTYCHOrO YCBiAOM/IEHHSA, PO3Y-
MiHHA | HOPMATUBHOMO «HAMOBHEHHSY, CKiIbKM MNOPYLEHHA «YHKLIOHaNnbHOIo An3anHy» ii pe-
anisaLii B KOHTeKCTyani3au,ii cy6’ekTHOro, 06’eKTHO-NPeAMETHOI0, KOMYHIKaTUBHO-AiA/IbHICHOTO
NiaxoAiB Ta aHaNOTIYHUX iAeHTUIKALIMHUX PUC, @ TAKOXK

4) NPUCKINAKBI cycninbHil yBasi 3 6OKY iHCTUTYLiM rPOMaZAAHCbKOrO CyCninbCTBa, Lo op-
raHiYHO OXOM/IOIOTb Ta 3a/1y4atoTb FPYNM Ta acoujiaLii NtoaAnHK Ao npobaemaTnkm npas i ceobog,
NIOAMHM, WO € AKTYa/IbHO i KOHTEKCTYa/IbHOK B MeXKax 3arasibHOro i JIOKaJIbHOrO COLiyMiB,
06’EKTUBYETLCS B YyMOBA AEMOKPATUUYHOI NPaBOBOI AEPrKABHOCTI, BUCTyNatoum ii OCHOBOMONOXK-
HUM CTPUNKHEM, TENIE€0/I0TIYHOO AOMIHAHTO B AiS/IbHOCTI OpraHiB nybaivyHOI BAaan Ha BCixX pis-
HAX 11 GYHKLiOHYBaHHS, @ TAKOX AMHAMIYHO-A0CAKHO METOHO B i AiANbHOCTI.

Ornap, HayKoBux axkepen. OCTaHHA TEHAEHLA AOCUTb BNEBHEHO OBrPYHTOBYETLCA, apry-
MEHTYETbCA Ta NiATBEPAMKYETLCA AOKTPUHANBHUMM HApPOOKamMM 3axigHUX BYUEHUX, Hacamnepea,
KOHCTUTYLiOHanicTiB — 3. PobiHcoH, K. JleBuTTa, P.J1. XaceHa, M.Y. MakKoHHenn Ta iH., a Ta-
KOX BiJOMUX BITYM3HAHUX KOHCTUTYLIOHA/ICTIB, MyHILMMANICTIB Ta MiXXHAaPOAHWKIB, — 30Kpema
M.O. balimypatoBa, M.M. BanmypaTtosa, t0.10. banbuia, [.0. bobposHuKa, O.B. baTaHoBa,
H.B. BouapoBsoi, 0.0. bospcbKkoro, M.B. bypomeHcbKoro, b.A. KodmaHa, A.B. JleBeHelp,
€.0. Nlbeosoi, B.C. Morinescbkoro, 0O.C. Opnoscbkoro, C.HO. PycaHosoi, |.[. [oCTOpOHKN,
[.I. TaHagxun, P.M. XBaHa TOLLO.

BapTo 3a3HauYMTH, LLO B OCHOBI MigxoAy BiTYM3HAHUX BYEHUX A0 BU3HAYEHHA Liel npobne-
MaTUKM NepeBaKHO BUKOPUCTOBYOTLCA 3ara/ibHUIM MPUHLMUN KMOTPINKMY, WO CKNA[AETLCA 3 Ae-
KiNbKOX NapameTpiB.:

1) po3ymiHHA poAi i 3HaYeHHA PEeHOMEHONOTIN KOHCTUTYLIOHaNI3MY Ta MyHiLMNaniamy B ix
iCTOPUYHI PeTPOCMNEeKTMBI AK HEBIA EMHOI Ta iIMaHEHTHOI CKNaA0BOI 3ara/lbHOr0 KOHCTUTYL,iOHa-
ni3amy (HauioHanbHoro/rno6anbHoro) (baimypatos M.O., bataHos O.B., bo6posHuk [.0., /IbBo-
Ba €.0.) (knepBMHHA BHYTPILWHSA MOTPINKA, LLLO BXOAUTb A0 iHLWOI BEANKOT MOTRINKNY);

2) ycBiAOMANEHHSA | PO3YMIHHA Mi*KHapPOAHOro KOHCTUTYLLIMHOTO NPaBa, a TaKoX MiKHapoa-
HOro MYHILMNANbHOrO NpaBa AK OPraHivyHOI YaCcTUHM NepLIoro, i OAHOYACHO OLLIHKM iX AK camo-
CTiINHMX rany3ei Cy4acHOro MixHapoAHoro ny6aiMHOro Npasa, AKi NPOXOAMTb B HALl Yac eTan
dopmyBaHHSA, CTAaHOB/IEHHA i iHCTUTYLiOHani3aUiT (BaimypaTos M.O., BypomeHcbkuii M.B., Kod-
MaH B.1.) («<nepBMHHA BHYTPILLIHA MOTpIliKa, WO BXOAUTb A0 iHWUX BiNbl BEIMKUX MOTPINOKY);

3) yCBiAOMIEHHA | PO3YMIHHSA TOTO, LLLO NPOLEecH MyHiLmMnanisauii cycninbHOro i Aeprkas-
HOrO XUTTA O3HAYaA€E OAHOYACHO AEeTePMiHaLto, iHiLitOBaHHA, peani3auito, pO3BUTOK, BAOCKO-
Ha/IeHHs NPOLLeCiB KOHCTUTYLiOHaMi3aL,ii CycninbHOro i AeprKaBHOTO KUTTA, WO 06’EKTUBHO i
OPraHiYHO NOTrNNHAE NUTaHHA GOPMYBaHHSA, CTAHOB/IEHHSA | PO3BUTKY NPABOBOrO CTATyCy (KOH-
CTUTYLLINHO-NPABOBOro, MYHiLMMNaNbHO-NPAaBOBOro) AtOAMHK, Ti Fpyn Ta acouialii, a TaKoX
YNPaBAiHCbKUX CTPYKTYP, WO CYNpOBOAXKYIOTb i 3abe3neuytoTb NpodinbHi npouecw, i BUCTY-
Mae CKIaZ0BO YaCTUHOLO Lboro asua (baimypaTtos M.O., bataHos O.B., baimypatos M.M.)
(«nepBUHHA BHYTPIWIHA MOTPIliKa, WO AeTEePMIHYE BUHUKHEHHS iHWWX, BiNbll BEIMKUX MOTPI-
NOK»);

4) ycBigOMNEHHA | PO3YMiIHHA NPIOPUTETHOI PONi | 3HAaYEHHA KOHCTUTYLiMHOro npasa, fK
OCHOBOMOJIOXHOI rafy3i HauiOHaNbHOro NpaBa i 3aKOHOAABCTBA, @ TAKOX HOPMATUBHOIO KOH-
CTPYKTY MYHiLUMMaNbHOro NpaBa AIK CAMOCTIMHOI rany3i HalioHaNbHOro NpaBa i 3aKOHOAABCTBA,
ajie B TOM e Yac M OpraHiyHOro eflemMeHTy HaLioHa/IbHOro KOHCTUTYLLIOHAi3My, a 3BiAcK 1 Ha-
LLiOHaNIbHOTO KOHCTUTYL,IMHOIO NpaBa, WO AeTEPMIHYE AOro iHTEHCUBHUI PO3BUTOK | BAOCKOHa-
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NneHHA (baimypaTtos M.O., bataHos O.B., baiimypaTtoB M.M., KodmaH B.].) («nepBUHHa BHYTpILW-
HS MOTPINKA, LLLO BXOAUTb A0 iHLWKX BiNbll BEIMKUX MOTPIMOK Ta BU3HAYAE iX 3MICTOBHICTb»);

5) ycBigOMNEHHA i pO3yMiHHA HOPMATMBHOIO KOHCTPYKTY MYHILMMNaAbHOrO npaea fK ca-
MOCTIMHOT ranysi He Ti/IbKM HaLLiOHa/IbHOTO NpaBa i 3aKOHOAABCTBA, afie B TOM e Yac 1 opraHiy-
HOrO e/leMeHTY HaL,iOHa/IbHOTO, EBPOMENCHKOTO i r106a/1bHOr0 KOHCTUTYLiOHANI3MY, BPAaxoByto-
4yn Moro HesnocepenHin BNAMB Ha GOPMYBaHHSA, peani3alito, OXOPOHY, 3aXUCT Ta rapaHTyBaHHSA
npas At0AMHW, i rPyn Ta acouiaLin, — o 06’eKTUBHO AeTepMiHYE MOro NoAanblunii KOHCTPYKTUB-
HWIA PO3BUTOK i BAOCKOHANIEHHSA | B TOM e Yac 3Haxo4MTb CBi NPoAB Yy NPaBOBii NoaiTuui aep-
»aBu (MyHiuMNanbHa NpaBoBa NoniTUKa aeprasu) (banmypaTtos M.O., bataHoBs O.B., balimypa-
ToB M.M., KodmaH b.A., /lbBoBa €.0., MocTopoHKo I.I., XBaH P.M.) («nepBMHHA BHYTPILLUHA MO-
TPiMKa, WO BXOAMTb A0 iHWKNX 6inbll BEIMKUX Pi3HOPIBHEBUX CUCTEMHO-KOMMJIEKCHUX MOTPINOK
Ta BM3HA4aE€ iX AMHAMIYHO-AisNIbHICHE iCHYBAHHS, 3MiCTOBHICTb, PYHKLLIOHYBaHHA Ta PO3BUTOK i
BAOCKOHANEHHSA»).

Pasom 3 TMM, BAapTO 3a3HAYMTM, LLO CyvyacHe AOKTPUHA/IbHE PO3yMiHHA deHomeHosoril
CKOHCTUTYLIIMHA N0ANHA» XapaKTepPU3YETbCA BiACYTHICTIO BM3HAYEHHA NMUTaHb iCTOPUYHOI pe-
TPOCMEKTUBM, LLO POOUTL iX aKTya/bHUM i HaNEXHUM 06’EKTOM A5 AOCNIAKEHHA Ta HAayKOBO-
ro aHanisy.

Tak, aBCTpaniicbKo-aMepuKaHCbKa A0CAiAHMUA, AOUEHT npasa KOpuanyHoro Kkoneaxy YHi-
Bepcutety [le Mona, AoKTop opucnpyaeHuii LLkonan npasa Ymkasbkoro yHisepcuteTy (CLUA) 3.
PobiHCcoH y cBOEMY HayKoBOMY AochigKeHHi «Constitutional Personhood» («KoHcTuTyUiMHa Nto-
AnHa») (2016) po3rnagae NOHATTA KKOHCTUTYLIAHOI NIOAMHM» AK 0cobanBy Gpopmy NpaBoBOro
CTaTycy, WO BU3HAYAE /IIOANHY fAK, NO-NepLle, HOCis KOHCTUTYLiMHMX NpaB, Ha SIKOro, No-4pyre,
NMOLUMPIOETLCA 3aXUCT, NepeadaveHnn KoHcTuTyuieto CLUA. Mo-TpeTe, BaXKAMBUM acnekTom ii nia-
X04y € Te, WO KOHCTUTYLiMHA NI0ANHA He 0OMEXKYETbCA TiIIbKM rPOMaAAHCTBOM YN PEe3ULEHT-
CTBOM, @ BK/IOYAE OyAb-siKy 0coby, AKa Nignazae nig OPUCAMKLIID KOHCTUTYLIMHOIO Npaea, Lo
HaJa€ 3axmcT pyHAaMeHTaNbHUX NpaB Ta cBobog [1, p. 666]. HaBeaeHI BUCHOBKU XapaKTepusy-
FOTbCA CTAa/IMM PO3YMIHHAM NPodinbHOI NPOB6AEMATUKM, WO CAUPAETLCA HA KLLUMPOKUI Niaxig»
00 PO3YMiIHHS KOHCTUTYLiMHO-NPaBOBOro CTaTycy AtOAMHW, | 3a3BMYAM HAABHICTb NonepeaHix
KpOKiB ny6aiyHOI BAaan Ta NpeAcTaBHUKIB AOKTPUHU, L0 apryMeEHTYIOTb Ta NiATBEPAKYIOTb TaKi
nosuu,ii.

CBOEIO Yeproto, BiTYU3HSAHI AocnigHMKK banmypatoB M.O. Ta KopmaH B.A., y cBoilt Hay-
KOBiM cTaTTi «®EHOMEHONOriA KKOHCTUTYLiIHA NHOAMHA»: A0 PO3YMIHHA HOPMaTMBHO-Napame-
TPa/IbHUX 03HaK, POAi i 3HaYeHHs B popMyBaHHI AeMOKpPaTUYHOI NPaBOBOT AepyKaBHOCTI» (2024)
BKA3ylOTb Ha Te, WO B OCHOBI NpPodinbHOT GEHOMEHONOTiT KKOHCTUTYLIMHA NtOAUHA» NEXKUTD
06’eKTuBI3aLiA, aKTyani3alia, onTMMI3aLia, KOHTEKCTyani3auia HeobxiAHOCTi KOHLEenTyanbHOo-
ro obrpyHTYBaHHS NPaBOBOro CTaTyCy JHOAMHU, OCOBUCTOCTI | rpOMaAHMHA B KOHCTUTYLIMHOMY
npasi came 3a ymoB rnobanisau,i, BKAoYatoumn, Hacamnepega, 1 i npasosy ¢popmy, 3a 4ONOMOroH
KOMMEKCY AOKTPUHANbHO-TEOPETUYHUX 3HAHb, HAKOMMYEHUX BiAHOCHO O6’€KTY AOCNigKeHHsA
Ta 3 BUKOPUCTAHHAM HOBMX i HOBITHIX 3ara/IbHOAEMOKPATUUYHUX Ta NYMaHiICTUYHO-TYMaHITapHUX
HaabaHb Cy4acHOro KOHCTUTYLiMHOro npasa (GopmyBaHHA YyeTBepTOro, N'ATOro, LWOCTOro no-
KOMHHA NpaB toauHK), Wo 6a3yeTbcA Ha OCHOBOMONOXKHMX 3aCafax AEMOKPATUYHOI NPaBOBOi
AeprkaBHocTi [2, ¢.168]. OTXKe, AOCUTL YITKO B HaBeAgeHil No3uLii BYEHUX NPOrNAAAETLCA iCTO-
PWYHO-NPOCMEKTMBHA CK1aA0Ba KOMMOHEHTA NpodisbHOT NpobaemaTuKM.

Ha Hawy AyMKy, AOCNIAMKEHHA ICTOPUYHOT peTpocneKkTBM GeHOMEHONOTiT K KOHCTUTYLLIN-
Ha NI0ANHA» HEe CTiNIbKM KOHCTATYE | aKTyani3ye CTaH, WO CKNABCA, CKiIZIbKN IHTEHCUDIKYE | KOHTEK-
CTyanisye AOKTPUHANbHI fOCNiaKeHHs B it cdepi, — 6a binblie, e pobuTb Taki NOLWYKN AOKTPU-
Ha/IbHO, TEOPETUYHO, MPAKCEONONIYHO | HOPMATUBHO OBFPYHTOBAHMMM, T'YMAHICTUYHO i r'yMmaHi-
TAapHO AeTepPMiHOBaHMMM, MPAKCEO0TIYHO KOHCTPYKTUBHMMM, aKTyalbHO HEODOXiAHUMM Ta coui-
A/IbHO CBOEYACHUMM.

BpaxoBytoum 0cobamBY Ta CTpaTeriyHy BaxKAMBICTb NPodibHOro KoHLenTy-deHomeHonoril
CKOHCTUTYLiMHA ntoanHa» ansa GYHKLIOHYBaHHA AeMOKPaTUYHOT NpaBoOBOI AepPXKaBHOCTI, HayKo-
BMI Ta NPAKTUYHKUI iHTEpec NpeaCcTaBAAOTb CaMe iICTOPUKO-PETPOCNEKTUBHI aCNeKTU BUHUKHEH-
HA Ta $OpMyBaHHA HAaBEAEHOrO COLia/IbHO-HOPMATUBHOIO GEeHOMEHY, TOMY METOIO CTaTTi BU-
CTYNa€ NUTAHHSA NPO iICTOPUYHY PETPOCNEKTUBY MOr0 BUHUKHEHHA, GOPMYBaHHA Ta Cy4YacHY iH-
TepnperTaLito.
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Buknapg marepiany pgocnigeHHs. Posrnagatoum dopmyBaHHS npodinbHoi npobaematm-
KM AaHOI CTaTi BApTO 3a3HAYMTU 0COBAMBY POJb Yy Ti CydaCHOMY BMHWKHEHHI Ta iHTepnpeTauii
BepxoBHoro Cyay CLLUA. OTke, NpoTAroM OCTaHHbOrO AecATUNITTS BepxoBHuin Cya L€l AepKaBu
NPaKTUYHO i NpoueaypHO-NpPoLEecyanbHO CTUKABCA 3i CKAAAHUMM NMUTAHHAMM LWOA0 BU3HAYEH-
HA KOHCTUTYLiMHOI NpaBocy6’eKTHOCTI Linoro paay no3mBaviB y HalipisHOMAHITHILLMX pe30HaHC-
HUX cnpasax. HalbinbLwoi yBarn 3acnyroBytoTb HeLLOAABHI NpeTeH3ii 3 KOPNnopPaTUBHOT KOHCTUTY-
LiMHOT NpaBoCyb’eKTHOCTI LWOA0 TOro, L0 Ha KOpPnopaTUBHI opraHisauii (TobTo, He TiNbKK Ha i-
3MYHUX OCib, @ M Ha CaMOBPAAHI CTPYKTYPW, BKKOYAOUM 1 HOPUANYHI 0COBM — aBT.) NOLUIMPIOETb-
ca 3axucT Nepuwoi nonpasku Ao KoHctutyuii CLUA Ta MyHKTY npo cBoboay BipocnosigaHHs [3].

OpHak, BapTO 3a3HauyMTK, WO U npobaema, 0cobaMBO Y AOKTPUHANIbHO--TEOPETUYHOMY
KOHTEKCTi, € noJiiBapiaHTHO, 60 PaKTMYHO KOPMOpPaTMBHA KOHCTUTYLiAHA NpPaBOCy6’eKTHICTb
(ocTaHHA BUCTYMAE NnLWe cermeHTapHo abo dpparmeHTapHOLO i YaCTUHOW — aBT.) — A4iNCHO, BU-
CTYMa€E NnLle HEBE/IMKOK YAaCTUHOK LWMPLOro Ta 6araTon/fIaHOBOrO KOHCTUTYLLIMHOTO NUTaHHA
npo Te, XTo abo Lo, No-nepLie, Ma€e NPaBoO BUMaraTu 3axXncTy byab-AKOro KOHCTUTYLIMHOrO npa-
Ba. Mo-gpyre, cyam BMMmaratoTb BiANOBICTM Ha AyXKe peanbHi 3anNnTaHHA, — OKPIiM KOHCTUTYLLIMHO-
ro CTaTycy Kopnopawil, Wwe LWoA0 KOHCTUTYLIMHOIO CTaTyCy ItoAMHM (OCHOBOMOJIOKHUN CEFMEHT
abo pparmeHT peHoMeHY KOHCTUTYLLIMHOI NpaBocyb’eKTHOCTI — aBT.). MpMYOMY, OCTaHHE NUTaH-
HA TOPKAETbCA NUTaHb BaraTtocyb’eKTHOI Ta HaraToCTaTyCHOI XapaKTepPUCTUKKN Gi3nYHUX OcCib, a
came:

A) 4M MatoTb iIHO3EMLLi NPABO HOCUTM 36POID? (KOAU NMUTAHHSA TOPKAKOTLCA HaMBaXKAUBILLMX
0cobucTUX (rPOMaasaHCbKMX) NpaB i cBOOOA 3 WMPOKOro Kona KOHCTUTYLiIMHKX NpaB i cBobos —
aBT.);

B) un matoTb yB'A3HEHI NpaBo ronocy? (KoM NUTaHHA TOPKAKOTLCA HaMBAXKAMBILLIMX NONi-
TUYHKX NpaB i cB06OA, 3 LUMPOKOIO KOMA KOHCTUTYLIMHMX NpaB i cBoboa, Lo BN/IMBAOTL Ha Gpop-
MyBaHHs opraHis nybnivyHoi Bhaau, — aBT.);

B) U1 matoTb AiTM NPaBO Ha HEAOTOPKAHHICTb MPMBATHOIO XKUTTA? (KOJIM MUTAHHA TOPKatOTb-
CS HalBaYK/IMBILLMX 0COBUCTUX (rPOMaAAHCbKMUX) MPaB i CBOHOA, 3 LUMPOKOTO KOJ1a KOHCTUTYLiMHUX
npas i cBo604, AKMMM BONOAiIHOTb OCOOM, LLLO He A0CATIN MOBHOI 3arasibHOT NPaBOCy6’EKTHOCTI, B
TOMY YUCNi 1 KOHCTUTYLIAHOT — aBT.).

Takuit WMpPOKMI Nigxig A0 AocnigKeHHA NpodinbHOT NPobaeMaTMKK, Ha AYMKY aMepUKaH-
CbKUX A0CNIAHVMKIB, CBIAYMTb NPO TE, LLLO XO4Ya OKPeMi NpeaACcTaBHUKM KOHCTUTYLIMHOT AOKTPUHMU
Ta BepxoBHWUI cya, A0OCNiAKYBaIN KOHCTUTYLLIMHMIA CTaTyC NO3MBaYiB He3aeXHo, — ane aHi Cya,
aHi ¢paxiBLi He pPo3rNaAanu WUpLIe NUTaHHA KOHCTUTYLIHOI ntogmHn [1, p. 607].

Jocniaxyroum G¢eHOMEHOOTiH0 KOHCTUTYLiMHOT NtoANHK, 3. POBIHCOH 3a3Ha4Ya€e HacTynHe
[1, c. 606-608]:

- BPaxOBYHOUM BaXK/IMBICTb LIbOr0 KAHOYOBOIO NUTAHHA, IUBHO, LLO e He ByN0 )KoaHOoI cep-
MO3HOI cNpobu A0CNIAUTU NUTAHHA NPO Te, KoM Ta 3a AKUX yMOB byab-AKka ocoba mae abo no-
BMHHA MaTK byab-Ke NeBHe KOHCTUTYLiMHe NpaBo (MpoeKLuia Ha iHAMBIAYyaIbHO-MEePCOHaNICT-
CbKMWI piBEHb KOHCTUTYLLIMHO-NPABOBOTO PEry/IlOBaHHsA — aBT.);

- il HaykoBe pocnigaxeHHa «Constitutional Personhood» («KoHcTuTyuiliHa ntoguHa»)
(2016) cnpuAe 3anoBHEHHIO L€l NPOrafvHU — B HilA AOCNIAKYETbCA MUTAHHA KOHCTUTYLIN-
HOT NpPaBOCYy6’EKTHOCTI, NPOCTEXKYHOUN ICTOPUYHUIA | TEOPETUYHUIN PO3BUTOK KOHCTUTYLiMHOT
npaBocyb’eKTHOCTI MiXK TPbOMA FpynamMun NpPeTeHAEHTIB: KopnopaLlismu, iHO3eMUAMM Ta NPaBo-
NnopyLHMKammM — T06To, TMUMK ocobamu, AKi HaMbiNbl NOCNILOBHO, YacTo Ta, 30KpemMa, cynep-
€4/IMBO BMMara/im 3aXMCTy KOHCTUTYLIHMX NpaB (NPOeKLis Ha AOKTPUHA/bHO-TEOPETUYHUIA pi-
BeHb 3abe3neyYeHHs KOHCTUTYLLIMHO-NPaBOBOro pery/loBaHHA — aBT.);

- Li TPW rpynum po3rnaaatoTbCa AK NPUKAALM, HA OCHOBI AKMX MOYKHA NPOAHani3yBaTu Le nu-
TaHHA B GiNbL WMPLIOMY CEHCi — a caMe, He TiIbKM KOHCTUTYLiNHY npaBocyb’eKTHICTb Koprno-
paLili, iHo3emLiB abo 3/104MHLIB B BYKBa/NIbHOMY 3Ha4€HHi, a niaxia Ao 6inblu WMPLIOro NUTaH-
HA KOHCTUTYLiMHOT NtoAMHM (NpoeKLia Ha peHOMEHONOrYHNI PiBEHb KOHCTUTYLIMHO-NPaBOBO-
ro peryntoBaHHA — aBT.)— 6a binblue,

- e Hacamnepen TOpKaeTbca npodinbHoro niaxoay BepxosHoro Cyay CLUA fo nuTaHHS
KOHCTUTYLLIMHOI IOAUHU, AKUIA, Ha AYMKY 3. POBIHCOH, € iCTOTHO XMBHMM i Bpa3iMBUM AN Hana-
[OK LWOAO0 AK BCepeauHi, TaK i MiXK KaTeropiamu nosmsadis, Konm Cya KOAMBABCA y CBOEMY Nia-
XOZi [0 BiANOBiAi HA NUTAHHA «IIOAUHUY», NO-PISHOMY NMOKAAAAYNCb HA TEKCT NPaBa, iCTopiIto,
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METY UM AKYCb He3aABAEHY KOHLENLi0 KOHCTUTYLIMHOI NpUHaNeXHOCTI (NpoeKLuia Ha cyaoBuit
piBeHb 3aXUCTY NPOGiINbHOrO KOHCTUTYLIMHO-NPABOBOrO PeryatoBaHHA — aBT.);

- aprymeHTaL,ia Ha 3aXWUCT TOrO, WO EANHUIA NigXia A0 NUTAHHA «IOAUHUY HE TiIIbKU MOXK-
NINBUIA, ane M HeobXigHWI AN KOHCTUTYLIMHOT NeriTMMHOCTI (NPOoeKL,is Ha 0 4HOMaHITHUI piBEeHb
NpodibHOIO KOHCTUTYLLIMHO-NPABOBOTO PEry/IlOBaHHA — aBT.);

- ANA LbOro HaA3BMYAMHO BAXK/IMBO € NonepeaHbo OKPEeCAUTM MalBYTHIM WAAX, AKMA 3a-
6e3ne4ynTb NPO30pPYy Ta NOCNIAOBHY OCHOBY A1 BU3HAYEHHA KOHCTUTYLINHOI Nt0ANHM B MalibyT-
HbOMY (MPOEKLiA Ha NepCcneKkTUBHUIN piBeHb NPOINbHOrO KOHCTUTYLLIMHO-NPABOBOrO peryto-
BaHHA — aBT.), @ 4J/1A LLbOrO Ba*K/IMBUM € BUPILLEHHA HACTYMHUX NUTaHb:

a) SK HalKpalLe iaeHTUdIKYBaTU KOHCTUTYLIMHY NOANHY (NepCcneKkTUBHO-TEOPETUYHUI Ha-
Nnpam — aBT.);

6) BUKOPUCTOBYHOUYM GYHKLIOHAIbHWI NiAXiA, i MOWNPUTU KOHCTUTYLIMHY NPaBoCcy6’eKTHICTb
Ha TUX 0Cib, AKi BiANOBiAalOTb MeTi NpaBa, NPo fAKe lae MoBa (PyHKLiOHaNbHO-PEryNATUBHUI Ha-
npsam — aBT.);

B) BBakalouu, WO PYHKLiOHANbHWUIA NigXif € AOCTaTHbO THYYKMM, WO6 A03BOAUTM CyAam
pO3riAa4aTh KO0 NMo3mMBadiB i Npas, ane AOCTaTHbO OBMeXKeHMM Ansa 3abe3neyeHHs y3roare-
HOCTi MiXK yciMa Knacamu nosmsadis (Cy0BO-BMpilLlaNbHUI HaNpAM — aBT.).

BapTo 3a3HaunTK, WO NpobaemaTMKa KOHCTUTYLIMHOT NIOANHM Y T cydacHOMY PO3YMiHHI,
BOJIOAi€E He TiNbKM HAaYKOBO-A0KTPUHANbHOLO | MPAKCeOIOTNYHOLO, afe M NONITUYHOO aKTyasibHiC-
THO | KOHTEKCTyani3aui€to. Tak, y CBOEMY 3BepHEHHI 4,0 HaLii Npo cTaHoBMLLe Y KpaiHi 8 2010 poui
[4], npe3npeHT CLLUA Bapak Obama cTBepAyKyBaB, WO Le pileHHA (piweHHA BepxosHoro Cyay
CLWA y cnpasi Citizens United v. FEC /Citizens United npotu ®eaepanbHoi BU60pUOi KOMIcii/, 110
OOKOPIHHO 3MiHWMB KOHCTUTYLiMMHE 3aKOHOAABCTBO — aBT.) KNOBEPHY/I0 HAa3ycn’'sTb 3aKOH, AKUIA
Ma€ CTOJIITHIO iCTOpItO, WO... BIiAKPWUE gopory ana ocobanBumx iHTepecis». 3BiacH, He CTano AMB-
HUM Te, Wo Koau B YepBHi 2014 poKy y cnpasi Burwell v. Hobby Lobby Cya noctaHoBuB, Wo Kop-
nopalii € ocobamu, 34aTHMUMM 34iMCHIOBATK penirinHy ceoboay, — NoniTMYHa 06CcTaHOBKA B Kpai-
Hi ycknagHunacs [5]. Hagatoum KomeHTap LbOoro pilleHHs, O4MH NOAITUYHMUIA eKCNePT Oro/I0CuB,
LLLO HewoaaBHi piweHHs Cyay Npo KOpnopaTUBHY KOHCTUTYLiMHY NpaBoCy6’eKTHICTb 3BOAATHLCSA
00 [ABaauaTb BOCbMOT NONpPaBKK, B AKiM OCTaTOYHO BM3HAYEHO, LLO «KOopnopaLii — e He atoau»
[6]. ba 6inblue, IK HACNiAOK, HA NONYAAPHI HakNenui Ha 6amnepi 6yN0 iPOHIYHO CKa3zaHo: «f no-
BiptO, WO KopnopaLii — ue ntau, Koam Texac cTpaTtuTb ogHy» [7].

OT)Ke, MOXHa KOHCTaTyBaTK, LLO B aKTyanisauii npo¢inbHoOi npobiemaTnkm chopmysanacb
BiZANOBiAHA iCTOPUYHA PETPOCNEKTMBA, WO BK/OYAE B cobi BiANOBiAHY NOCNiA0OBHICTL po3rns-
Ay Ta HOPMATMBHO-MONITUYHOI peakLii Ha NPob61eMaTUKy KOHCTUTYLIMHOT NpaBocyb’eKTHOCTI, a
came:

- po3rnag, NTaHb, WO NoB’A3aHi 3 npodinbHO NpobaemaTnkoto, BepxosHum Cyzom CLUA
(cydosuli 610K npoghinbHUX NUMAHbL — aBT.);

- NONITUYHA peaKuia Ha piweHHA BepxosHoro Cyay CLUA, wo nos’A3aHe 3 iHHOBALLi€lO NK-
TaHb NpodinbHoi NpobnemaTtuku, MNpesngenHta CLUA (610K npoginbHUX NuMaHe, noe’a3aHuli 3
BUKOHOBY0I0 87100010 — aBT.);

- peakuia iHCTUTYLi rpomMagsaHCbKOro CycninbCTBa, WO MOB’A3aHa 3 iHHOBALE NUTaHb
npodinbHOi Npobaematnkn, Ha piweHHA BepxosHoro Cyay CLUA (670K npoghinbHUX nMUMaHe,
noe’asaxuli 3 peakyieto iHcmumyuyiti 200MadsHCbKO20 Cycnisibcmed — aBT.).

Pasom 3 TUM, BapTO BigMITUTK, WO NPpUKAaaM HagaHHA Cyg0omM KOHCTUTYLiIMHUX NOBHO-
Ba)KeHb KOPMopaLifgm He € YHiKanbHUMKU. AKUM BU CKNagHMUM He By/10 NMTaHHA KOpnopaTmuBe-
HOT KOHCTUTYLiMHOT NPaBOCy6’EKTHOCTI, Lie € BCbOrO JINLLE HeBe/IMKa YacTMHa Binblu WnpLo-
ro NMTaAHHA Npo Te, XTo abo WO Ma€e NPaBoO BMMaAraTu 3axmcTty byab-AKOro HagaHOro KOHCTH-
TyuilHOro npasa (Mpoekyia Ha KymyaamugHull piseHb npoginbHO20 KOHcmumyuyiliHo-npa-
808020 pez2yn8aHHA — aBT.). bo, OKpiM NUTaHHA Kopnopauii, Bia cyais BumaratoTb Biano-
BiCTM Ha LLI/ZIKOM peasibHi 3aNUTaHHA WOA0 KOHCTUTYLIMHOIO CTaTyCcy NOAMHU: @) UM MatoTb
yB'A3HEHi NpaBo ronocy? (mopkaemoca subopyux npas, a 3a2as0M, NOAIMUYHUX NPAB /H0-
OUHU i 2pOMAOAHUHA — aBT.); 6) UM MatOTb HeNerasbHi iHoO3emMLi NpaBo HOCUTK 36poto? (mop-
Kaemocsa ocobucmux (2pomMadaHCbKUX) Npas AOUHU i 2pOMAOAHUHA — ABT.); B) Y4 MatoTb
OiTV NpaBo Ha HEAOTOPKAHHICTb MPMUBATHOIO XUTTA? (MOPKAEMbCA ocobucmux (2pomMadsH-
CbKUX) Npas AOUHU i 20OMAGAHUHA — aBT.); T) Y4 MatoTb NPaBO NPeACTaBHUKU MpPecu npu-

35



ISSN 3041-2218 (print) ALFRED NOBEL UNIVERSITY JOURNAL OF LAW
ISSN 3041-2226 (online) 2025. Ne 2 (11)

XoByBaTU iHDOpMaLito NPo CBOI AxKepena ? (mopKaemobcsa iHpopmayiliHux npas, a 3a2as10m,
noaimu4YHux npas AOUHU i 2pOMAOAHUHA — aBT.).

AKTyanisauii BUSHaYeHHA AocniaxKyBaHoi NpodinbHOI NpobaeMaTUKn cnpuse i Te, WO Nu-
TaHHA KOHCTUTYLIMHOI NpaBoCy6’eKTHOCTI He € HOBMMM, 6O X04a BOHM 1 NepebyBatoTb B po3na-
Ni BiAPOAXKEHHA, — BHACNIAO0K TOro, WO Npasa J0ANHM BUCTYNAOTb He Ti/IbKM MeratpeHa0M CBi-
TOBOrO PO3BUTKY, ane i «anbdoto i omero» G¢eHoMeHOooriT 4eMOoKpPaTUYHOI NPaBOBOT AepiKaB-
HOCTi, — AWCKYCIi WOoA0 34aTHOCTI Pi3HUX OCi6 BUMaraTu 3axMCTy KOHCTUTYLiMHUX NPaB MakoTb
[ABHIO iCTOPIt0. TUM He MEeHLU, He 3BaXKatouu Ha HAABHICTb iICTOPUYHOI PETPOCNEKTUBU | CydacHy
aKTYyaNbHICTb NMUTAHHA KOHCTUTYLiMHOT NpaBocy6’ekTHOCTI, BepxosHuii Cya CLUA Hikonu BpUTYA
He Po3rnsAaB Le NUTAHHS — Xo4Ya MUTAHHA NPOo Te, XTO abo WO BosioAie byab-AKUM KOHCTUTYLLM-
HUM NPaABOM, OLiHIOBAN0CA NPU HEOBXiAHOCTI, LLOAO0 KOXKHOIo NpaBa Ta N030BY OKpemo. Pasom
3 TMM, BapTO YCBIZOMMUTM i PO3YMITH, LLLO Lie MUTAHHA BUCTYMA€E BY3/I0BMM Ta CTPaTeEriyHO-BU3HA-
Ya/NlbHMM Yy KOHTEKCTyani3auii dopmyBaHHA i peanisaLii BCbOro MexaHi3amy KOHCTUTYLIMHO-Npa-
BOBOrO perytoBaHHA Ta OXOPOHM, 3aXUCTY | rapaHTYBaHHA TaKoi peanisauii.

3BiAcK, B pe3ynbTaTi CUCTEMATUYHOIO aHanily rpucnpyaenuii BepxosHoro Cyay, moxHa
3p06uMTU BUCHOBOK, W0 KoHcTuTyuis CLUA Hagae NOBHOBAXKEHHA PisHMM cyb’eKTam no-pisHomy,
a came: a) xo4ya Kopnopawjia MoyKe MaTh NpPaBoO Ha KOH®IAEHLiNHICTb, iHO3emelb — TaKUM Npa-
BOM He BO/I0Aj€; 6) y TOM Yac siK iHO3eMU,i-pe3naeHTM MOXKYTb MaTK MPaBOo roJiocy, 3/I04MNHL, —
NoMMLLEHI TaKOro NpaBa; B) Xo4a KoprnopaLii MOXKyTb MaTU NpaBo Ha penirinHy ceoboay, AUTU-
Ha — TaKMM NPaBOM He BOJIOZi€ ToLWo. TO6TO, iHWMMM CNOBAMK, MOXKHA CTBEPAKYBATH, LLO Bep-
xoBHMI Cya CLUA Haginume pisHUX 0cib pisHUMM KOHCTUTYLIMHUMK NpaBamu a 3Biacu — M pPisHUM
06CArom KOHCTUTYLIMHOT NpaBocy6’ekTHOCTi [1, p. 607].

B 0CHOBI pO3yMiHHA TaKOro Pi3HOro CTaB/IEHHA 1eXKaTb HACTYMNHI HACTaHOBMW:

- no-nepue, Xxo4a 34ebinblworo, Npaea, AKi nepeabaveHi B KoHctutyuii CLLA, € Bceoxonto-
UMMM, AKLLO FOBOPUTK NKLLE NPO «aogein» abo «ocib» abo, 6inbl By3bKO, MPO «rpoMaaaH»
— MPOTe, He3BaXKatoUM Ha 3araioM BCEOXOM/IOIYMIA XapaKTep BiNbLOCTI KOHCTUTYLLIMHKX NpaB,
BepxoBHuit Cya CLUA B cBOiX pilleHHAX perynapHo obmeskye KaTteropito ocib, ski matoTb nNpaBo
BMMAraTu 3axXmcTy byab-aKOro KOHCTUTYLIMHOrO NpaBga (hikcyemobca HaseHicmMo nosieapiaHmMHo-
o0bmexcysasbHO20 Xapakmepy cyo0osux piuleHb 8 NpoginbHili cghepi — aBT.);

- No-Apyre, BapTo BPaxoByBaTH, WO NiAcTaBa, Ha sKil Cya Hagae abo BiAMOBAAE B HafaH-
Hi KOHCTUTYLIMHOI NpaBoCy6’eKTHOCTI, € AMBEPCUDIKOBAHOLO | 3MIHHOO, — TOBTO, opUCNpyAeHLiT
Cyay Wwo/40 KOHCTUTYLLIMHOI NpaBocy6’eKTHOCTI 6pakye byab-aKoi Y4iTKOT Y4 NOCNIAOBHOT OCHOBM,
Wwo6 npoaHanisyBatu, 4M byze NosmBay BBAXKATUCA KOHCTUTYLLIMHOK NOANHOM i B AKMX BMNAA-
Kax (gpikcyemobcs 8iocymHicme €OUHOI iHOUBIOYanbHO-HOPUCOUKYilIHOT no3uyii 8 cydosux piuleH-
HAX 8 NpoinbHili cghepi — aBT.);

- NO-TPETE, BapTO 3a3HAUYUTU, L0 AK B MEXKax OAHOro Knacy no3mpadis, TaK i MiXK pi3HU-
MM X KTaCaMM «He iCHYE y3roAKeHOoro Moay/to AOKTPUHM YU FOPUANYHOT TeOPIi», Wob BM3Ha-
YUTK, XTO abO LLLO € KOHCTUTYLiIMHO NtoaunHoto [8] (¢pikcyemeocs 8idcymHicme eOuHoi 0oKmpu-
HAAbHO-MeopemMuYHoi No3uyii, @ Maxkox« EOUHUX NMi0xodie 8 cy0o8uUX pilleHHAX 8 NPOinbHIl
cehepi — aBT.);

- No-yeTBepTe, OCKiNbKM BepxosHuii Cya CLUA Haainme pisHUX 0Ci6 Pi3HUMM KOHCTUTYL,iN-
HMMM NPaABaMMU i Ha CynepeyInBMX NiAcTaBax, CKNALHO BU3HAUNTU, XTO MAE NPaABO 3aABAATM NPO
NopyLeHHs ypaaom byab-aKoro HagaHoro npasa (gikcyemocs 8iocymHicme e0UHO20 cy008020
nioxody w000 3abe3nevyeHHs 0cCib pisHUM 0b6CcS20M KOHCMUMYyUiliHUX npas ma pisHim obca2om
KoHcmumyuiliHoi npagocyb’ekmHocmi 8 NpogineHili cghepi — aBT.);

- no-n’saTe, i Le € CTPaTeriYyHO BaXK/IMBUM, BUHMKAE HE3PO3YMIZIUM | HE BUPILLEHWUM NMUTAH-
HA, KOAM | YoMy ZleAKi 0cobUM 3myLIeHi 3aAMLLATUCA OCTOPOHb Bia KoHcTuTyuii CLUA, B ymoBax,
Konu BepxoBHuit Cyg, CLLUA oKpim opraHy 3arasibHOI FOPUCAMKL,iT, 04HOYAaCHO BUCTYNA€E OPraHoOM
KOHCTUTYLLIMHOT OPUCAMKLIT AepKaBu? (ghikcyembca akmyanizayis ma KoHmeKcmyanizayis npo-
b6s1eMmamuKu Herno8HOMU cy008020 3axucmy KoHcmumyuiliHux npae ma obca2y KoHcmumyuy,iti-
Hoi npasocyb6’ekmHocmi 8 npoginsHili chepi — aBT.).

HaBeaeHi HacTaHOBM B 3ara/ibHOMy PO3yMiHHI pOpPMYIOTb He TiIbKK BianoBigHi ineHTUI-
KauiMHi 3acagu, ane n AeTepmiHyoTb OCHOBOMO/IOXHI HanpaAMKK dopmyBaHHA peHomeHonorii
KOHCTUTYLLIMHOT N0 ANHM, LLLO HabyBa€e CBOET aKTya/IbHOCTI, — MPUYOMY He TiZIbKM B MeXKaXx CyA0BOT
FOPUCAMKLT, @ 1 B MeXKax BAOCKOHA/IEHHA 3ara/ibHOro0 MexaHi3my KOHCTUTYLiHO-NPaBOBOro pe-
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ry/IIOBaHHSA Y KOHTEKCTi 3abe3neyYeHHs KOHCTUTYLIHOO NpaBoCyb’ EKTHICTIO HaeXKHUX cy6’eKTiB
KOHCTUTYLMHOrO NpaBa AeprKaBu.

BpaxoBytoun rMBOKO MPAKTUYHMUIA Ta CYTHICHO-BM3HAYabHUI XapakTep npodinbHOI npo-
61eMaTUMKN 418 KOHCTUTYLiMHOT Teopii, BapTO 3a3HAYMUTH, L0 BOHA NOCUIIOETLCS TUM, LW Ha ne-
pudepii KOHCTUTYLIMHOT CNiNIBHOTK iICHYIOTb LiNi Knacu ocib, AKi NocTiMHO 3asBNAOTb MO30BU Y
denepanbHUX cyaax — oTKe, POPMYIOBAHHS Ta aHaNi3 KKOHCTUTYLIMHOT NOAMHUY CTAE OCHO-
BOIO A5 CYA0BUX CNOPIB LWOAO0 KOHCTUTYLiMHUX NpaB. B Lbomy KOHTEKCTi 3. POBIHCOH BeNbmMM
BA.a/10 3a3HAYAE, O NUTAHHA KOHCTUTYLLIMHOI NHOANHN BUXOAATb 33 PAMKM AONOMOTU CY40BUM
PiLLEHHAM Y KOHCTUTYLIMHUX CYA0BMX NPOLLECAX Y KOXHOMY KOHKPETHOMY BUMAAKY Ta Bpi3atoTb-
CA B CaMy CyTb TOTO, LLLO O3HAYAE HaNleXKaTK 4,0 aMePUKaHCbKOrO AePKaBHOTO ycTpoto — Koam Cyg,
OroJ/IOWYE, Lo iHO3eMelb He € KOHCTUTYLLIMHOK IIOAMHOLO LLOAO OZAHOrO UM KiibKoxX nNpas [1, p.
609]. Hanpuknag, Cya BUCNOBAIOE CyAKEHHS WOA0 LiHHOCTI i€l KaTeropii nosnsava — 3Biacu cy-
[00Bi BUSHAUYEHHA KOHCTUTYLiMHOT NtoAMHU HabyBatoTb BUPa3HOi GyHKLi, 60 BOHM, No-nepLue, Bi-
000parkatoTb HOPMATMBHI CYAXKEHHA LO0AO0 CTAaTyCy KOHKPETHOro cyb’ekTa (8usHavasbHo-cma-
mycHuli Kpumepili — aBT.) Ta NpaBa Ha NPUHANEXKHICTb (Kpumepili NpuHanexHocmi — aBT.) Ta
cTaBnATb Cya, Ha nepenoBy JiHiI0 BU3HAYEHHA MeX KOHCTUTYLiMHOT crniibHOTU (8U3HAYA/16HO-
ideHmudgpikayiliHuli Kpumepili — aBT.). Y WMPLIOMY PO3YMiHHI, TOAi HaBeAeHi BULLLE Aji y BUMASA-
i BU3HAHHA Y/ HEBM3HAHHSA B AKOCTI KOHCTUTYLIMHOT NIOANHN — MOXKYTb BMIMHYTU Ha CTATYC i
3[aTHICTb 0COB6M PYHKLIIOHYBATU B AeprKaBi (CTBEPAMKYETLCA, LLLO CTATYC KOHCTUTYLIMHOT NHOANHU
€ BU3HaYyanbHMM GaKTOPOM NpaB i 06TAXKEHb B aMepUKaHCbKil aeprKasi) [9, p. 1047] (cmamyc-
HO-(yHKUiOHAAbHUL Kpumepili — aBT.).

BupiweHHs Ta peanisauia HaBegeHUX KPUTEPIiB aKkTyanisytoTb GopMyBaHHA IHCTUTYLINHO-
6710K0BOIT CTPYKTYpPU NpodisibHOT NPOBAEMATUKM, LLO, HA HaLle FNOOKe NePeKOHaHHSA, CPUATU-
Me BinblU YiTKil Ta 04HO3HAYHIN NOBYA0BI AOKTPUHANIBHO-TEOPETUYHOIO aHanisy GpeHOMEHOoNo-
rii KOHCTUTYLIMHOT NOAMHW i, CBOEIO Yeproto, BU3HAYEHH!O il 3MiCTOBHO-NapameTpasibHOI «Hano-
BHEHOCTI». 3 LLiEt0 METOO TaKa CTPYKTYpa NOBUHHA ByTM NnobyaoBaHa 3 YOTUPbLOX YAaCTUH, @ CaMe:

- 4aCTMHa | NOBMHHA NOYMHATUCA 3 BU3HAYEHHA AediHITUBY KOHCTUTYLIMHOI NIOANHMU Ta BU-
3HAYEHHS KONa BiAMNOBIAHUX KOHCTUTYLLIMHMX NONOXKEHb, AKi € CNiPHUMMK Ta CynepeynmMBUMK B
NPodiNbHI NpobaemaTUL i BUKANMKaOTb NUTaHHA LWOA0 KOHCTUTYLIMHOrO CTaTycy BignoBiagHoOro
cyb’€eKTa KOHCTUTYLIMHOrO NpaBa (degiHimusHi HacmaHos8uU — aBT.);

- YacTuHa Il NOBMHHA MICTUTK PO3rAAL Ta CUCTEMHUIA aHani3 topucnpyaeHLii BepxosHoro
Cyay CLUA woa0 KOHCTUTYLiIMHOT NnpaBocy6’eKTHOCTI, MPOCTEXYOUYM NPU LbOMY AK iCTOPUYHY pe-
TPOCNEKTMBY, TaK 1 TEOPETUYHUIA PO3BUTOK NPOdiNbHOT NpakTMKM Cyay LWoAo npaBocyb’ eKTHOCTI,
npuyomy, — yepes MPU3My HU3KM PiSHOMAHITHUX KOHCTUTYLIMHUX Ntoaer, TOO6TO HaneHUX
Ccyb’€eKTiB KOHCTUTYLIMHOIO NpaBa, 30Kpema Koprnopauili, iHo3emLiB Ta yB'A3HeHUx (cydoso-
opuCcOUKUiliHi HacmaHosu — aBT.);

- yactuHu 1l i IV NoBUHHI ABNATU cOBOIO He TiNbKM aHaniTuyHe aapo npodinbHoi npobne-
MaTUKKM, ane M MiCTUTU BEMKUIM NOTeHLian Ta napagmurmy GyHKLioHany camoi KOHCTUTYLiIMHOT
NpaBoCy6’EKTHOCTI, LLLO 3HAXOAWUTb CBOE HOBE, Cy4acHE, OCMUC/IEHE Ta KOHCTPYKTUBHE BTi/IEHHSA
B $EHOMEHONOTii KOHCTUTYLIMHOT N0 ANHM, AKA GAKTUYHO BUCTYNAE OCHOBOMO/IOXKHOK O3HAKOM
MakpodeHOMeHONOrii AeMOKPATUYHOI NPAaBOBOT AEPKABHOCTI, @ Y KOHKPETHOMY PO3YMiHHI cy-
YacHOT AepKaBHOCTI ((PyHKYiOHAbHO-8U3HAYAIbHI HACMAHOBU — aBT.);

- OTXKe, YacTuHa lll NOBMHHA MiCTUTU AMCKYCito WoA0 PeHOMEHONOTiT KOHCTUTYLLIHOT Nto-
OVHU came B KOHCTUTYLIMHIN, a TaKOXK B MONITUYHIN Teopii — y cBoili cTaTTi 3. POBGIHCOH Hanpsamy
CTBEPANKYE, WO topucnpyaeHuia Cyay Woao «KOHCTUTYLIMHOT ntogmMHn» Binobparkae HopmaTmBe-
Hi BU3HAYEeHHA NPUHANEKHOCTI A0 aMepPUKaHCbKOTo Aep*KaBHOro yctpoto [1, p. 611-612], Tob6TO
NAeTbca NPo Ay»Ke BaXKAUBi, —HOPMaATUBHO, QYHKLIOHA/IbHO, HAPATMBHO | KOHOTALMHO CTpaTe-
riYHi HaCTaHOBM, LLLO CBiAYATb NPO iCHYBAHHA BiANOBIAHOrO HOPMATUBHO-MPABOBOTO 3B’A3KY 0CO-
61 3 amepUKaHCbKOI AeprkaBoto abo oaHiel 3 moamdikaLii Takoro 3B'A3Ky y BUrAAAi mogenen
BiANOBIAHOr0 NPABOBOrO CTAHY Y CUCTEMI HOPMATUBHMX KOOPAMHAT TAaKOi AeprKaBHOI opraHisa-
Lji. 3a3BMYail, 0BIPYHTOBAHO BBAXKAEMO, L0 TAKNI NiAXid € NPOAYKTUBHUM i GYHKLiOHaNbHO 3a-
CTOCOBHMM 4,0 HOPMATUBHO-NPABOBOr0O aHasi3y 3MiCTy IHCTUTYTY rpomagaHcTBa byab-akoi aep-
»kaBu. OT)Ke, yactuHa Il TakoXK A0BOAUTD, L0, BPaxoBYHOUM aKTyanisauito npodinbHoi npobne-
MaTUKM, «3anyck» npouecis GopmyBaHHA BiAMNOBIAHOI KKOHCTUTYLLIMHOT NOBEAiHKOBO-AiANbHIC-
HOT NapaanrMmn», Wo AeTepMmiHye npoueck GopmyBaHHA BiANOBIAHOIrO NoOBeAiHKOBO-Aif/IbHIC-
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HOTro MaTepHy, — Ay¥Ke BaXK/IMBO NOYATH ONEPATMBHO Ta LiIeCNPAMOBAHO AyMaTh NPO NPo30pui
i NOCNiAOBHUM, ONTUMANbHNUI Ta eDEeKTUBHUI NiaXia A0 BUBYEHHA | BUSHAUYEHHA NUTaHb KKOH-
CTUTYLIMHOT NIOANHWY (HOCMaHOBU NpuHasnexcHocmi cyb’ekma KoHcmumyuy,itiHo2o npaea 00 8io-
rosioHoi depxasHOI opeaHi3ayii — aBT.);

- yacTuHa IV, CBOEID Yeproto, NOBMHHA MICTUTM MOYATKOBI eTanu yHidikoBaHOI, ¢yHKLio-
Ha/IbHOT OCHOBM ANA ifeHTUdIKaLIT KOHCTUTYLLIMHOT N0 ANHU (HaCMaHOo8U KOHCMUMYY,iliHOI i0eH-
mudghikayii cy6’ekma — aBT.), yepes:

a) 30cepenKeHHs Ha TeN1eo01oriYHiiN 4OMIHAHTI BiANOBIAHOrO KOHKPETHOIO KOHCTUTYLiMHO-
ro npasa, AKMM X04e BONOAITU KOHKpeTHa ocoba /aoamnHa, ii rpynu Ta acouiali, opuanYHI oco-
61/ (cyb’eKT KOHCTUTYLiNHOrO NpaBga) (cezpezauyiliHo-susHavanbHuUl Kpumepit — aBT.);

6) oUiHIOBaHHA BiAMNOBIAHOCTI 3aABHMKA Ui TeNEO0NOriYHIA AOMiHaHTI (OUiHIOBaHe-BU3Ha-
YanbHUWN KpUTEPI — aBT.);

B) BU3HAYEHHSA 3acaj, AOLiNbHOCTI HaJaHHA 0cobi (cyb’eKTY KOHCTUTYLLIMHOTO NpaBa) WykKa-
HOT KOHCTUTYLIHOT NpaBocy6’eKTHOCTI (AouyinbHO-yrnpasniHcbKuli Kpumepili — aBT.);

r) dopmyBaHHA i peanisauis BiANOBIAHUX YNPaBAIHCbKUX aNrOPUTMIB KOMNETEHTHO-pea-
nisauiHoi Ta npoueaypHo-npoLecyasibHOi Nobya0BM, BKIOYAOUYM M iIHCTUTYLLIOHANbHI, HOpMa-
TMBHI Ta NpoLecyanbHi MexaHi3sMun Cy0BOi Baam, — Woa0 GOpMyBaHHA, HAAAHHA, OXOPOHMU, 3a-
XMCTY, BilHOB/IEHHSA, rapaHTyBaHHA Ta peani3allii KOHKPETHOro KOHCTUTYLLIMHOrO npasa cy6’exkta/
Cy6’€eKTIB KOHCTUTYLLIMHOTO NpaBa B Mexax GeHOMeHO/10riT KOHCTUTYLIHOI NpaBocy6’eKTHOCTI,
Lo Bege Ao ctabinisauii LbOro iHCTUTYTY i O4HOYACHO A0 ONTMMAJIbHOTO CTaHy deHoMeHooriT
KOHCTUTYLiIHA NOAMHA Y MO0 KNaCMYHOMY PO3YyMiHHI (MpakceosnoziyHo-meneonoeiyHuli Kpu-
mepili — aBT.).

B KOHTEKCTi AOCAiAXKEHHSA, WO NPOBOAMUTLCA, OCHOBHE 3HAYE€HHA ANA HAaC MaE vacTtuHa ll,
O NOBWMHHA MICTUTM PO3rAsL Ta CUCTEMHWUI aHani3s topucnpyaeHuii BepxosHoro Cyay CLUA
OO0 KOHCTUTYLLIMHOI NpaBoCcy6’eKTHOCTI, NPU LLbOMY Y PO3YMiHHI MOro icTOpUYHOI peTpocnek-
TMBMW, @ TAKOXK TEOPETUYHOIO PO3BUTKY NpodinbHOI NpakTnKM Cyay Wwon0 npaBocy6’eKTHOCTI.

3BiacK, BPaxoBYHOUM, LLO KOHCTUTYLIHA NPaBOCyb’eKTHICTb BiAHOCUTBLCA A0 KOHKPETHOI
dopmm npaBocyb’EKTHOCTI, ANA BU3HAUYEHHSA il ICTOPMUYHOT peTPOCNEeKTUBU HEOBXiAHO:

- PO3YMITH, LLLO KOHCTUTYLIiHA NPaBOCYH’EKTHICTb BKA3ye Ha CTATyC 0COBM K HOCIi KOHCTU-
TYLiMHMX NpaB, AKMI Ma€ NPaBO Ha 3aXMUCT Npas, Wo nepeabayeHi B KoHcTuTyu,ii CLUA;

- KONi3ilHWIA XapaKTep 06roBoOpeHHss KOHCTUTYLiMHOT NpaBocy6’eKTHOCTI YCKNaAHIOETbCS,
Hacamnepez, HEOAHAKOBUM 3aXMCTOM NpaB, HagaHux KoHCcTUTyLieto;

- pa3om 3 TUM, 3a CBOIMU yMOBamM, KOHCTUTYLisA 3axuLLLae BaraTto pisHMX CTOPIH, BKAKOYat0-
4K, Kpim iHWoro, «oci6» (GisnyHMX i opUANYHMX 0CiB) — OTXKe, KOHLENL,ia KOHCTUTYLiMHOT Ntoaun-
HW Nepeabayvae He TiIbKM HEOBXiAHICTb PeTeIbHOro BU3HAYEHHA BaraTbox KAaTeropi NoTeHL,in-
HUX KOHCTUTYLiMHUX NPeTeHAEHTIB, AKi B CYKYNMHOCTIi MOXKHa ONMUCaTH IK KOHCTUTYLLIAHY NII0AMHY,
ane  GaKTUYHO CYTTEBO PO3LLIMPEHHSA topucnpyaeHLii BepxosHoro Cyay CLUA woao 6inb wu-
POKOro Kona ocib no pisHMX KaTeropi cnpas;

- NpaBa, AKi MicTaTbca B KOHCTUTYLT, 3axmwatoTb «/lloanHy» abo «/liogein» (rpynosa o3Ha-
Ka —aBT.) i «0coby» abo «Ocib» (rpynosa o3HakKa — aBT.);

- npuyomy, nig TepmiH «Ocoba» nianagae po3ymiHHA GisUYHUX | OPUANYHKNX OCib.

AickpaBum cBigouTBOM GOPMYBAHHA ICTOPMYHOI peTpocneKkTMBM B NpodinbHin npobne-
MaTULi BUCTYNA€E 3POCTAaHHA Ki/IbKOCTi NOCMAAHb Ha BKAa3aHi BULLE TepMiHW. TaK, y neps.ic-
Homy TeKcTi KoHcTutyuii CLLUA ui nocnnaHHA 3'ABNAOTHCA ABAAUATL ABA pasu. Y nonpasBKax
00 binna npo npasa Wi TepMiHKU 3’ABAAIOTHCA WE YOTUPU PasKu Ta We ABAAUATb TPU B pewTi
NOnNpaBoK.

Kpim Toro, BapTo BpaxoByBaTH, WO B Ginbll By3bKOMY CeHcCi, npaBa B KoHCTUTYLiT nowu-
protoTbCA Ha «pomaasaHMHa» abo «pomagaH» (rpynoBa 03HaKa — aBT.), a@ TOYHiWe, Ha «poma-
OAHWHA 33 HapoaKeHHAMY. ba 6inblwe, xo4a nonpasKku Ao binna npo npaBa He MICTATb *KOAHOI
3ragKu Npo rpomMagaH ans Lifei BUSHaYeHHA BIAaCHUKIB (HOCIIB) npaBs, HAcTynHi nonpaBKK, 3a-
CHOBaHi Ha nNpaBax, 0OMeXyHTb CTaTyC BAACHMKA NpaB rpoMmagAaHamu. Hanpuknag, YotmpHag-
uata, N'atHagyuaTa, Aes’atHaguAata, ABaguAatb YyetTsepTa Ta [BaauATb LWOCTA NOMNPaBKU CTOCY-
FOTbCA NPaB TiIbKM FPOMAAAH CTOCOBHO BUOOpPYMX NpaB..

3a3BuMYal CTPYKTYPHO-6/10K0Ba YacTUHA NpodiibHOT deHOMEHONOriT KOHCTUTYLIMHOI Ntoan-
HM NOBWHHA NepecaifyBaTU HACTYMHI OCHOBOMOJIOXKHUX TENEO0NO0TYHUX 4OMIHAHTHK, @ came:
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- no-nepuwe, opmMyBaHHA HanexHoi TpaekTopii niaxoay Cyay A0 NUTAaHb KOHCTUTYLIMHOT
NOANHM Yepes NPU3My TPbOX KAaciB 0Cib, fKi CTBEPAMKYIOTb, O € BJACHUKAMMN KOHCTUTYLIMHMX
npas (Kopnopadyi, iHo3emu,i Ta 3104MHL) (Tpouec hopMy8aHHSA HanexcHoi ropucripydeHuii Cyoy
yepe3 8U3HAYEHHSA Cy6’eEKMH020 CKAady ocib-no3usayis, Wo sUCMynaromMb MOUWyKy8a4amu KOH-
cmumyuiliHux npas, i 36icHo, KOHCMUMYyYiliHo20 3axucmy — aBT.);

- no-gpyre, BapTo BpaxoByBaTU TOM GaKT, LLO HaBeAeHi Tpu rpynu (Kopnopadii, iHosemLi Ta
3/104MHL) CTann 06paHNUMM ANA BAOCKOHANEHHS topucnpyaeHuii Cyay BHacnifoK: a) ix cTaTycHol
Pi3HOMAHITHOCTI 6) AaBHbLOT TPaAMLIT NO3MBAYIB LIMX KNacCiB CTBEPAKYBATH, LLLO BOHU € HOCIAMM
KOHCTUTYLiMHUX NpaB (mpoyec hopMy8aHHA HanexHoi topucnpyoeHuyii Cydy yepe3 8U3HAYEHHS
Pi3HOMAHIMHO20 CMamycHo20 CKnady ocib-no3usayie, @ MAKOX BHACAIOOK Npasosoi mpaduuii
ix 36epHeHHA 0o cydy, KOU 80OHU 8UCMYNAOMb MOWYKY8A4AMU KOHCMUMYyUilHUX npas, i 38icHo,
KoHcmumyuiliHo2o 3axucmy — aBT.);

- No-TpeTe, po3rnag nososis Cyaom CBiAYMTb NPO iHAMBIAYANICTUYHMIA Nigxig A0 NUTaHb
KOHCTUTYLIMHOT NpaBoCy6’EKTHOCTI AK MiXK Pi3HMMM Knacamum No3MBadiB, TaK i B MeXKax 04HOro
Knacy nosusadvis (npouec ¢hopmysaHHA HanexcHoi topucrpyoeHuyii Cydy yepe3 8U3HaAYeHHs iHOU-
gidyanicmu4yHo20 nidxody 0o NUMaHb KOHCMUMyy,iliHoi npasocyb6’ekmHocmi w000 Kosa ocib-
ro3usa4is, Kosu 80HU 8UCMYNAOMb MOWYKY8aYaMu KOHCmMumyuiliHUx npas, i 38iCHO, KOHCMU-
myuiliHo2o 3axucmy, He 38aXarO4YU HA «NPObAEMHICMb» iX 3HAX00HEeHHS abo y Pi3HUX Kaacax,
ab0o 8 Mexax 00HO20 K/dcy no3usayie — asT.);

- No-4yeTBepTe, BUBYEHHA Ta aHani3 opucnpyaeHuii Cyay B pisHMX YaCOBUX KOHTEKCTax Ta
KOHTEKCTax, WO FPYHTYOTbCA Ha 0COBUCTOCTi, 0COBNMBO Y KOHTEKCTYai3au,ii icTopuyHOI peTpo-
CneKkTMBM NpoodinbHOT NpobaeMaTukK, — Aa€ NiACTaBU A1A TBEPAMKEHHA MPO Te, WO NOTOYHWUM
niaxia Cyay A0 KOHCTUTYLiIMHOT NpaBocyb’eKTHOCTI € He3aA0BiNbHUM (Mpouec hopmyB8aHHA Ha-
nexcHoi ropucnpyoeHuii Cydy yepes susHa4YeHHA 0epeKmHo20 nioxody 00 NUMAHbL KOHCMumy-
yitiHoi npasocyb’ekmHocmi W000 8U3HAYEHHA KOosa 0Cib-no3ueadyie, KoaU 80HU 8UCMYNAOMb
nowyKysauyamu KoHcmumyuiliHux npas, i 36icHo, KOHCmumMyy,itiHo2o 3axucmy — aBT.);

- no-n’ATe, we, CBOEI Yeproto, 06’eKTUBYE, aKTyali3ye Ta KOHTEKCTyaNi3y€e NOCTAaHOBKY Nu-
TaHHA NPO NOYATOK iAeHTMIKALi Ta BUOKPEMIEHHA 3ara/ibHUX GpaKTopiB, AKi 06yMOBIOOTL pi-
weHHs Cyay woao npaBocyb’ekKTHOCTI (Mpouec hopMysaHHA HanexcHoi topucnpyodeHyii Cydy ye-
pe3 8U3HAYEHHSA I0eHMUIKauii ma 8UOKpPeMsaeHHA 30207bHUX hakmopis, AKi 06ymoesnorme
piwerHa Cydy ujo0o npasocyb’ekmHocmi 8iOHOCHO Koaa 0Cib-no3ueayis, Kosu 80HU 8ucmyna-
Iomb mowyKysa4yamu KoHcmumyuiliHux npas, i 36icHo, KOoHcmumyuiliHo2o 3axucmy — aBT.), —
OT)Ke, MOXKHa KOHCTATyBaTW, L0 TaKUI LinecnpaMoBaHWUI aHani3 Moro topucnpyaeHuii 3abesne-
YUTb He TiZIbKK CcyTTEBY Ha3y ANA PO3pObKM Ai€eBOT OCHOBU BU3HAYEHHSA KOHCTUTYLIMHOT NH0ANHU
B ManbYyTHbOMY, afie 1 CTBOPUTb HaNEXKHY Ta peasibHy iCTOPUYHY peTpocnekTmay npodinbHoi de-
HOMeHONOril.

Pe3tomytoun Ta aHai3yloumM CUCTEMHO | KOMMJ/IEKCHO HaBeAeHi HaCTaHOBM, MOXHA 3a3Ha-
YUTU, WO BOHM HE Ti/IbKM CpuatoTb GOPMYBaHHIO BiAMNOBIAHOT iCTOPUYHOI peTPOoCneKTUBM, ane i
OZIHO3HAYHO BM/IMBAOTb HA GOPMYBaAHHA ICTOPUYHOI NepPCneKTUBM NPOHAEMATUKM KOHCTUTYLLIN-
HOT N0 ANHM B i1 EHOMEHONONYHOMY YCBILOMIEHHI | PO3YMIHHI.

TaKoX BapTO 3a3HAYMTH, LLO CYTTEBMI BMIMB Ha GOPMYBaHHA iCTOPUYHOI PETPOCNEKTUBM
dopmyBaHHA npodinbHOi beHomeHonorii oKasye 1 gocsig BepxosHoro Cyay CLUA, y cBoiit 6inb-
LUIOCTi HEraTUBHOTFO KOHTEKCTY, — WOA0 NPeAMETHOrO i YiTKOro po3rnsaay NUTaHHA KOHCTUTYLIN-
HOT NpaBocy6’EKTHOCTI NPUHAMMHI Y ABOX i3 CBOIX HaMBigOMIWMX cnpaB. MatoTbcA Ha yBasi cnpa-
Bu Dred Scott v. Sandford (1857) (Open, CkoTT npotn CeHadopaa) (BU3HauYeHo, Wo appoamepu-
KaHLj He MatoTb KOHCTUTYLiMHOT NpaBocy6’ekTHOCTi) [10] Ta Roe v. Wade (1973) (Poy npoTu Beit-
na) (0broBopeHHA KOHCTUTYLiMHOT NpaBocy6’ekTHOCTI naoaa) [11].

CyA, 3iTKHYBCS BNPUTYA 3 NUTAaHHAM KOHCTUTYLLIMHOT NpaBoCy6’eKTHOCTI Y CYMHO3BiCHOMY,
ABHO KceHodobcbKoMy pilleHHi y cnpasi Dred Scott v. Sandford (Apea CkoTT npoTtn CeHadop-
0a) 1857 poky. B Hbomy Cya, po3rasHyB NUTaHHA, Y4 maB CKOTT abo byab-AKa TeMHOLLKipa ocoba
npaBo NoAaBaTh No30B y defepanbHUl Cya AK rpoMaasaHuH byab-aKkoro wraTty. Ha ue nutaHHA
BepxosHuit Cya CLUA BianoBiB HEraTUBHO, Pilly4YMM «Hi», NOCTAHOBMBLLM, WO, NO-NepLle, Tem-
HOLLKIipi HIKOAIM He MOXKYTb ByTK rpomagaHamm CnonydeHux LLUTaTiB i, no-gpyre, HIKOAN BOHK He
MOXYTb BYTN «4neHom(amu) NoNITUYHOI cinbHOTK, cOPMOBAHOT Ta CTBOPEHOI KOHCTUTYLiE. ..
i... MaTV BCi NpaBa... rapaHTOBaHi LM iHCTPYMEHTOMY.
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ba 6inblie, ronoBHUM cyans TelHi, WO KepyBaB Ha 3acigaHHi, NPOBIBLIN HEBENMKUI CUC-
TEMHWI aHani3 NpodinbHOro NUTaHHA, 3aABMB, L0 TEMHOLLKIPi He BKOYEHI | He NOBUHHI BK/tO-
4YaTUCA B CNIOBO «TPOMagAHM» B KOHCTUTYL,iT, i, OTXKE, HE MOXKYTb BUMAraTh }KOA4HUX NPaB i NpuBi-
NeiB, AKi uen iIHCTPYMeHT Hagae Ta 3abe3neyye came rpomagsHam CnonyydeHux LTaTis. HaBnaky,
y TOW Yac ix BBaXKau Nignernmm i HAXKYMM KNacom icToT, AKi Byan NigkopeHi NaHiBHOK pacoto i,
He3asIeXKHO Bif TOro, Yn 6y M BOHM eMaHCUNOBAHMMMU, YM Hi, BOHW BCE K 3a/MLWanuca nigsnag-
HUMM iXHi Bnagi, i npaBa Ta NpuBinei manu nvwe Ti, XTO MaB BAaAy, Ta KOMY ypaa Mir BUpiLLn-
Tn ix HagaTtu [10, p. 405-406].

OTKe, 3a cnoBamm TelHi, TEMHOLLKIPi BN «HACTINBKW HUXKYMMUK 3@ PIBHEM, LLLO HE Manu
npas, siKi bina ntogmHa 30608’A3aHa 6yna 6 nosaxkatn» [10, p. 407]. BapTo 3a3HAUYNTK, WO aHANI3
Cyay KOHCTUTYLiMHOI npaBocyb’eKTHOCTI adpoamepurKaHLiB y piweHHi peaa CKoTTa B icTopmy-
Hil NnepcneKTMBi byB 3arasiom BiAXWUIEHUI He Ti/IbKW AEeMOKPaTU3aLLIED CYCMiIbHOrO Ta AeprKaBs-
HOTO YKUTTA, aJie 1 CyTTEBOIO i NepMaHeHTHO 6opoTbbot0 adpoamepmKaHCbKOT MEeHLLOCTI Npo-
TH cerperauii. B icTopuyHomy acnekTi, daKTUUYHO, Lie PilleHHA Ta BUKIOYEHHA B HboMy adpoa-
MePUKaHLIB 3i CKNagy «KOHCTUTYLIMHOT NtoanHU» npussenu Ao MpomagAaHCbKoi BiHKU Ta, 3pe-
LUTOO, 4,0 NOMNPaBKM A0 KOHCTUTYLIT WOA0 rpoMagAaHCBLKOT BiliHM, YiTKO NporosoLwyoyn adppoa-
MEPUKAHLLiB KOHCTUTYLIHMMKM 0cObamMM, NPUHAKMHI B AEAKMX acreKTax.

CBoE€to yeproto, y crnpasi Roe v. Wade (Poy npoTu Beliga), wrat Texac, NiATPUMaHIN KinbKo-
Ma HeynepeasKeHMMM pagHUKamMu1 cyay, CTBEPAKYBaIOCh, WO Nijg € «0coboo» ANA Uinen nyHK-
Ty NPO Ha/eXXHy NpaBoBy npoueaypy YoTnpHaausaToi nonpasku [11]. Bianosigatoum Ha nocrtas-
NeHe 3anuTaHHA, Cya NpoBiB Be/IbMU KOPOTKUIA, BCbOrO Ha 0auH ab3au, CTPYKTYPHO-HOPMATUB-
HWI aHani3 TOro, UM € NNig, «ocoboto» Ana uineit YHoTMpHaaUATOI nonpasKu. BiH 3pobus e, BUKO-
PUCTOBYHOUM KiNbKICHUIA MmeToA, TOBTO Yepes nigpaxyBaHHSA KiIbKOCTi pasiB, KoM TePMiH «0Co-
6a» 3'aBnsaeTbcs B KoHcTUTyLii. Mpun UboMy BiH AiMLLIOB BUCHOBKY, WO «MalKe B YCiX LUUX BU-
nafikax BUKOPUCTAHHA LbOro cnoBa nepeabavae, Wo BOHO Ma€ 3aCTOCYBaHHA /iMLe NicaA Hapo-
OxKeHHs». OTKe, CyA, 3a3HAUUB, LLLO TAKUIN CTPYKTYPHO-TEKCTYaIbHUI aHaNi3 y NOEAHAHHI 3 icTo-
PUYHOIO NPAKTMKOK A03BOSIEHOr0 A0CTyny A0 abopTis y XIX cTONITTI «nepeKkoHye Hac, Wwo cno-
BO «0coba», AKe BUKOPUCTOBYETbCA B YOTMPHAAUATIM NonpasLi, He BKAOYAE HEHAPOAKEHNXY
[11, p.157]. 3Biacu gna Cyay uA KOPOTKa 3asaBa byna Bcim, Wwo 6yn0 HeObXiAHO Ans BUpIWEH-
HA nonepeaHbOro NUTaHHA NPO Te, YN MOXKE HEHAPOAKEHUN NPeTeHAYyBaTU HAa KOHCTUTYLIMHY
npaBocyb’eKTHICTb.

OT)Ke, pestoMyruMn, MOXKHA KOHCTaTyBaTW, WO 3 Ornagy Ha obmexkeHi npAmMi BKasiBKM
Cyay woA0 NUTAHHA KOHCTUTYLiMHOT NtoAWHU, HagaHHA abo BigmoBa Cyay B HagaHHI KOH-
CTUTYLIMHOT NpaBocyb’eKTHOCTI NeBHIlM Niarpyni 3aaBHUKIB CBIAYMTb, No-neplue, Npo BiacyT-
HiCTb cTanoi no3uuii 3 NpodiNbHOro NUTAHHSA B 3aranbHilt topucnpyaeHuii BepxosHoro Cyay
CLLA. Mpu ubomy, no-gpyre, TeNeooriYHa AOMIHAHTA NOAATAE B TOMY, WOO CKNacTu cykyn-
HiCTb YMHHMUKIB WoA0 Toro, AK BepxosHuit Cya CLUA noBMHEH po3rnaaaTi NUTAHHA KOHCTUTY-
LiMHOI npaBocyb’eKTHOCTI, W06 BU3HAYMUTM AOMIHYIOYI TEMU Ta, NO-TPETE, PO3MNoYaTh PO3pob-
KY OCHOBM A/1a MalibyTHiX cnpas. To6TO, NAEeTbCA He TiNbKU NPO KYMYAALit0 iAeHTUdIKaLiMHKX
03HaK Wo/40 BM3HAYeHHA GeHOMEHONOriT KOHCTUTYLIMHOT NI0ANHU, ane 1 Npo Te, WO came LA
npobnemaTuKa HOCUTb KaTali3alinHMIA XapaKTep, NPUYOMY He TiNbKK ANA noganbloro i pos-
BUTKY, — a 1 GaKTUYHO A4N1A NOAA/NbLIOrO PO3BUTKY BCIET KOHCTUTYLIMHOT apXiTeKTYpU, Ha AKil
6a3yeTbCA Cy4acHa AeprKaBHICTb.

BUCHOBKMW. Y3aranbHOW4YM MUTAHHA, WO OYM AOCAIAKEH] BULLE, MOXHA 4IMTU HACTYNMHUX
BMCHOBKIB:

- HafleXkHe opraHisauiiiHe i opraHisaLilfHO-NpaBoBe CYNPOBOAMKEHHS | 3abe3neyeHHs de-
HOMEHOJIOTiT « KOHCTUTYLLIMHA N0AMHA» HanpAMy NoB’A3aHO 3 NpouecaMn GOpPMyBaHHA, CTAHOB-
JIEHHA, PO3BUTKY i BAOCKOHaNEHHA GeHOMEHO/OriT 4eMOKPaTUYHOI NPaBOBOI AePrKaBHOCTI, —
a 3BiacK 3 06’eKTUBI3aLIED HEOBXIAHOCTI BUPILLEHHA CUCTEMHOIO KOMMeKcy npobaem Teope-
TUKO-AOKTPMHANbHOT BAACTUBOCTI, WO MalTb NPAMMUIN BUXig, HA NPAKTUYHI acnekTi iCHyBaHHA i
}YHKLiOHYBAaHHA KOHCTUTYLIMHO-NPaBOBOI peanbHOCTI;

- KOHUenTyanbHe 06rpyHTYBaHHA GOpPMyBaHHA, NosBKU, OYHKLiOHYBAHHA peHOoMeHOo0-
rii «<KOHCTUTYLiHa IloAnHa»: a) be3nocepesHbO TOPKAETLCA CTPATENYHUX MUTaHb GOPMYBaAHHS
KOHCTUTYLiMHOI NpaBocy6’eKTHOCTI NtoguHw, Ti rpyn Ta acouiauin, AK 06’eKTUBHO-IMaHEHTHUX iH-
CTUTYLIHUX CTPYKTYpP Cy4acHOi AepsKaBHOCTI; 6) popmyBaHHA KOHCTUTYLiIMHO-NPABOBOrO CTaTy-
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Cy NOAMHU | TPOMaAsHUHA, @ TAKOXK iX rpyn Ta acouiauii , Wwo BigobpaxKatoTb CYKYMNHICTb iHAKU-
BiZlya/IbHUX, TPYNOBUX i KONEKTUBHMX iHTEpeciB, a TaKoX GOKYCYylOTb yBary Ha CTaHOBMLLI Ae-
KPETOBAHOIo KOHTUHIEHTY (4iTW, XKiHKM, NeHCiOHepwn, CTYAEHTU, BINCbKOBOCAYKOOBL TOLLO);
B) NMMTaHb YCBILOM/IEHHS, PO3YMIHHA POAIi i 3HAYEHHSA, a TAKOXK BU3HAHHSA, peanisalii, oxopo-
HW, 3aXMUCTY, rapaHTyBaHHSA, NePCNeKTUB PO3BUTKY i BAOCKOHA/NIEHHA Npas i cBoboa NtoANHM,
Ha AKMX B6a3yeTbCcA TaKUI CTATYC; I) MUTAHb MNPAKCeOI0riYHOT opraHisauii, peanisauii, cynposo-
OXXeHHsA | 3abe3neyeHHA 3aXMCTy TakUX Npas i cBob6oA NtOANHM, @ TAKOXK i rpyn Ta acouiauin,
BK/ItOYAtOUM Pi3Hi GOpPMM TAaKOro 3aXMCTy — CAMO3aXMCT, 3aXMUCT NpaBs i CBOOOA B MeXKax rpynu
noaen, Wwo o6’eaHy0TbCA MO Pi3HMX COLia/IbHO-TENIE00TIYHMX O3HAKaX, 3aXUCT B MeXKax iH-
CTUTYLIN rpOMagAHCbKOTO CYCMinbCTBa, CYA0BMIM 3aXUCT B CyAax 3arasibHOT OpUCAMKL,T, cyao-
BMW 3aXWUCT B cydax cnewiaNbHOI lopUcaMKLii (aamiHicTpaTUBHI | rocnoaapcbKi cyam), 3aXucT B
OpraHi KOHCTUTYLIMHOT OPUCAMKLIT AepKaBM, 3aXUCT B CYyAaX MiXKHAPOAHOI OPUCAMKLIT TOLLO;
r') nogonaHHA «aepeKTHOCTI» peHOMEHONOTIT KOHCTUTYLIMHOT NpaBocy6’eKTHOCTI NOANHM, Ti
rpyn Ta acoujiaLii, NpUYoMy He CTiIbKM y cdepi i1 HAABHOCTI Ta CTaTyCHOrO YCBiAOMNEHHSA, po-
3YMIiHHA | HOPMATUBHOMO «HAMOBHEHHAY, CKiIbKN NOPYLIEHHA «DYHKLiIOHAaNbHOMO AU3aNHY»
ii peanisauii B KOHTeKCTyanisauii cy6’eKTHOro, 06’eKTHO-NPeAMETHOrO, KOMYHIKaTUBHO-Aif/b-
HiCHOro niaxoAiB Ta aHaNOTYHUX iAeHTUIKALIMHUX PUC, @ TAKOXK A1) NPUCKINAUBIN cycninbHil
yBasi 3 BOKY iHCTUTYLi rpOMagAHCbKOro CycnisbCTBa, WO OpraHiyHO OXOMNAKTbL Ta 3a/yya-
I0OTb FPYNM Ta acouiauii NtoAMHKN 4,0 NPobAEMATUKM NpaB i cBO6OA, NIOAMHM, LWLO € aKTya/IbHOO
i KOHTEKCTYaIbHOO B MeXKax 3arasibHoro i JOKasbHOro couiymiB, 06’€eKTUBYETbCA B YMOBA Ae-
MOKPaTMYHOI NPaBOBOi AEPKABHOCTI, BUCTYMNato4M ii OCHOBOMOMIOXKHMUM CTPUKHEM, TENEONO-
riYHO AOMIHAHTOM B AiANAbHOCTI opraHis ny6aiyHoOi BAagmM Ha BCiX PiBHAX 1T PYHKLUiOHYBAHHSA,
a TAKOXX AMHAMIYHO-A0CAXHOK MeTOoto B 1 AiS/IbHOCTI;

- CyYyacHe AOKTpUHabHE PO3yMiHHA GEHOMEHONOTIT KKOHCTUTYLLIMHA T0ANHA» XapaKTepu-
3YETbCA BifICYTHICTIO BU3HAYEHHA MUTaHb iCTOPUYHOT PETPOCMNEKTUBY, L0 POBUTH iX aKTyaNlbHUM
i HaNeXXHMM 06’ EKTOM ANA AOCNIAKEHHS Ta HAYKOBOrO aHanisy;

- AOCNiAXKEHHA iICTOPUYHOI peTpocnekTUBN GEeHOMEHOOTIT KKOHCTUTYLIMHA AOANHAY» He
CTiNbKW KOHCTATYE i aKTyanisye CTaH, WO CKNABCS, CKiIbKN iHTEHCUOIKYE i KOHTEKCTYani3ye AOK-
TPUHaNbHI AOCNiAKEHHA B Ui chepi, — 6a binblle, Le pobuTb TaKi NOWYKN AOKTPUHANBHO, TEO-
PETUYHO, NPAKCEO/IOrNYHO | HOPMATUBHO OBI'PYHTOBAHMMM, T'YMAHICTUYHO i r'yMaHiTapHO aeTep-
MiHOBaHWMM, MPAKCEONOTIYHO KOHCTPYKTUBHUMM, aKTyalbHO HEOOXiAHMMM Ta COLiaNbHO CBOE-
YacHUMU;

- 0c0b/1MBY POJb Y Cy4aCHOMY BUHMKHEHHI Ta iHTepnpeTauii peHOMEHONOTii K KOHCTUTYLN-
Ha ntoanHa» Biairpae opucnpyaeHuia BepxosHoro Cyay CLUA — oT)Ke, NpoTArom OCTaHHLOrO Ae-
cATUNITTA came BepxoBHuit Cya, L€l AeprKaBU NPAKTUYHO i NpoueaypHO-NPOLLeCYaNbHO CTUKAB-
€A 3i CKNaAHUMM MUTAHHAMM LWOA0 BU3HAYEHHA KOHCTUTYLLIMHOI NpaBocyb’eKTHOCTI Linoro paay
NMo3MBaYiB y HAMPISHOMAHITHILLMX Pe30HaHCHUX CNpPaBax;

- NpobnemaTnKa KOHCTUTYLIMHOI t0AMHM Y Ti CydacCHOMY PO3YMiHHI, BONIOAIE He Ti/IbKM Hay-
KOBO-ZOKTPMHANbHOLO i NPAKCE0N0riYHOO, asie M MNONITUYHOI aKTYaNbHICTIO | KOHTEKCTya li3aLi€to;

- B NpoLLeci akTyanisauii npobnematukm GeHOMEHONOoriT K KOHCTUTYLLIMHA NtoaMHA» chopmy-
Ba/lacb BiZNOBiAHA iCTOPMYHA PeTPOCNEKTMBA, L BKAOYaE B cObi BiANOBiAHY NOCNIA0BHICTb pO3-
rnagy Ta HOPMaTUBHO-NONITUYHOI peaku,ii Ha NpobieMaTUKY KOHCTUTYLIMHOT NPaBoCy6’EKTHOCTI,
a came: a) po3raag NuTaHb, WO NoB’A3aHi 3 NnpodinbHO NpobiemaTuKkoto, BepxoBHum Cygom
CLUA (cyposuit 610K npodinbHUX NUTaHb — aBT.); 6) NONITUYHA peaKLia Ha pileHHA BepxoBHOro
Cyay CLUA, wo nos’s3aHe 3 iHHOBaL€l0 NMTaHb NPodiNbHOT Npobaematnkn, MNpesngeHta CLUA
(610K NpodinbHUX NUTaHb, NOB’A3aHMI 3 BUKOHABYOK BNAA0H — aBT.); B) peakuia iHCTUTYLin
rpomMagAaHCbKOro CycninbCTBa, WO NoB’A3aHa 3 iHHOBALE0 NMUTaHb NPOGINbHOT NPobAEMATUKY,
Ha piweHHs BepxoBHoro Cyay CLUA (610K npodinbHUX NUTaHb, MOB’A3aHWUIN 3 peaKLi€eto iHCTUTY-
Wil rPOMaZAHCBKOTro CyCninbCTBa — aBT.);

- B pe3ynbTaTi CUCTEMATUYHOrO aHanisy topucnpyaeHuii BepxosHoro Cyay CLLA moxHa 3po-
6UTM BUCHOBOK, WO KoHcTuTyuis CLUA Hagae NoBHOBAXKEHHA Pi3HMM cyb’eKTam Mmo-pisHoMy, a
came: a) Xxo4a KoprnopaLia MoXKe MaTh NPaBo Ha KOHPIAEHLiMHICTb, iHO3emeLlb — TaKMM NPaBoM
He Boslogj€; 6) y TOM Yac AK iIHO3eMLU,-Pe3NLEHTN MOXKYTb MATU NPABO ro/I0Cy, 3/1I04UHLj — MNo-
JIMWEHI TaKOro NpaBa; B) Xo4a Kopropau,ii MoXKyTb MaTK NpaBo Ha penirinHy ceoboay, ANTUHA —
TAaKMM NPaBOM He BOJIOAI€ TOLWLO — TOOTO, IHLWIMMM CNOBaMM, MOXKHA CTBEPANKYBATH, LLO Bepxo-
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BHMI Cya CLUA Haginme pisHUX OCi6 Pi3HUMU KOHCTUTYLIMHMMM NpaBamm a 3BiAcK — I PisHUM 06-
CArOM KOHCTUTYLIMHOT NpaBocy6’eKTHOCTI;

- BPaxOBYHOUYM IMIMOOKO NPaKTUYHWMI Ta € CYTHICHO-BM3HAYaibHUI XapakTep npobiemaTu-
KM peHOMEeHONOorii KKOHCTUTYLIMHA NI0AMHA» ANA KOHCTUTYLIMHOI Teopii, BapTO 3a3HAYUTH, LLLO
BOHA NMOCUNIOETLCA TUM, L0 Ha Nepudepii KOHCTUTYLLIAHOT CRiIBHOTK ICHYIOTb LiNi KnacK ocib, aki
NOCTIMHO 3aABNAOTL NO30BM Y desepasibHUX cyaax — oTe, GOPMY/OBaHHA Ta aHa/li3 KKOHCTU-
TYLIMHOT IOAMHU» CTAE OCHOBOO A/1A CYA0BUX CNOPIB LWOAO KOHCTUTYLIMHMX NpaB;

- BMpiWEHHS Ta peanisauia KpuTepiis BUBYEHHS GeHOMEHONOriT «kKOHCTUTYLiMHa Ntoaun-
Ha» aKTyanisyoTb GOPMYyBaHHA IHCTUTYLIMHO-BNOKOBOI CTPYKTYpu npodinbHOi npobnema-
TMKM, WO, Ha Hale rnMboKe nepeKoHaHHs, cnpusaTMme 6inbl YiTKiM Ta 04HO3HAYHIN Noby-
[0Bi JOKTPUHANBHO-TEOPETUYHOIO aHani3y Liei peHoMeHoNOrii i, CBOED Yeproto, BU3HAYEH-
HIO il 3MICTOBHO-NapameTpanbHOI KHANOBHEHOCTI» — OTXKe, 3 LLIE0 METO TaKa CTPYKTypa no-
BMHHa 6yTM nobyaoBaHa 3 YOTMPbLOX YacTUH (l. BU3HauyeHHA AediHITUBY KOHCTUTYLIMHOI Nto-
auHu; 1. cuctemHmMin aHanis topucnpygeHuii BepxosHoro Cyay CLUA woAo KOHCTUTYUiMHOI
npaBocyb’eKTHOCTI, MPOCTEXKYOUMN MPU LUbOMY K iCMOPUYHY pempocriekmusy, Tak i Teope-
TUYHWUI PO3BUTOK NpodinbHOI NpakTUKKM Cyay wonao npasocy6’ektHocTi; lll. anckycia wopno de-
HOMEHONOTIT KOHCTUTYLIMHOI NIOANMHN CaMe B KOHCTUTYLiMHIN, @ TaKoX B NOMITUYHIN Teopii;
IV. noyaTkoBi eTanu yHidikoBaHOI, PyHKLLIOHANbHOT OCHOBM ANA iAeHTUIKALLT KOHCTUTYLIN-
HOT 0ANHMN);

- CTPYKTYpPHO-6/10K0Ba YacTUHA GEeHOMEHOOTiT KOHCTUTYLLIMHOT N0 ANHM NOBUHHA Nepeci-
AyBaTM BignoBiAHI OCHOBOMOJIOXHI TENEONOriYHI 4OMIHAHTH, WO He TiNbKKU cnpualoTb Gopmy-
BaHHIO BiZMNOBIAHOT iCTOPUYHOT PETPOCMNEKTUBY, ane 1 OAHO3HAYHO BMNANBAIOTb Ha GOPMYBaHHSA
iCTOpMYHOI NepcneKkTMBM NPob1eMATUKN KOHCTUTYLIMHOI Nt0ANHM B iT peHOMeHONOTIYHOMY YCBI-
LOMJIEHHI | PO3YMIHHI.
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The article is devoted to the study of the concept/phenomenology of “constitutional man” in the
contextualization of the emergence and formation of his/her historical retrospective. It is argued that the
proper organizational and organizational-legal support and provision of the phenomenology of
“constitutional man” is directly related to the processes of formation, formation, development and
improvement of the phenomenology of democratic legal statehood, and hence to the objectification of the
need to solve a systemic complex of problems of a theoretical-doctrinal nature that have a direct impact
on the practical aspects of the existence and functioning of constitutional-legal reality. At the same time, it
is proved that the conceptual justification of the formation, emergence, functioning of the phenomenology
of “constitutional man”: a) directly concerns the strategic issues of the formation of the constitutional legal
personality of a person, his/her groups and associations, as objectively immanent institutional structures
of modern statehood; b) formation of the constitutional and legal status of a person and a citizen, as well
as their groups and associations, reflecting the totality of individual, group and collective interests, and also
focusing attention on the position of the decreed contingent (children, women, pensioners, students,
military personnel, etc.); c) issues of awareness, understanding of the role and significance, as well as
recognition, implementation, protection, defense, guarantee, prospects for development and improvement
of human rights and freedoms, on which such status is based; d) issues of praxeological organization,
implementation, support and ensuring the protection of such rights and freedoms of a person, as well as
his groups and associations, including various forms of such protection - self-protection, protection of
rights and freedoms within a group of people united by various socio-teleological characteristics, protection
within the institutions of civil society, judicial protection in courts of general jurisdiction, judicial protection
in courts of special jurisdiction (administrative and commercial courts), protection in a body of constitutional
jurisdiction of the state, protection in courts of international jurisdiction, etc.; d) overcoming the “defect”
of the phenomenology of the constitutional legal personality of a person, his groups and associations, and
not so much in the sphere of its presence and status awareness, understanding and normative “content”,
but rather in the violation of the “functional design” of its implementation in the contextualization of the
subjective, object-subject, communicative-activity approaches and similar identification features, as well
as e) meticulous public attention from the institutions of civil society, which organically encompass and
involve groups and associations of people in the issues of human rights and freedoms, which is relevant
and contextual within the general and local society, is objectified in the condition of democratic legal
statehood, acting as its fundamental core, teleological dominant in the activities of public authorities at all
levels of its functioning, as well as a dynamically achievable goal in its activities. It is stated that the modern
doctrinal understanding of the phenomenology of “constitutional man” is characterized by the lack of
definition of issues of historical retrospective, which makes them a relevant and appropriate object for
research and scientific analysis. It is proved that the study of the historical retrospective of the
phenomenology of “constitutional man” does not so much state and actualize the existing state of affairs,
as it intensifies and contextualizes doctrinal research in this area - moreover, it makes such searches
doctrinally, theoretically, praxeologically and normatively grounded, humanistically and humanitarianally
determined, praxeologically constructive, currently necessary and socially timely. It is argued that a special
role in the modern emergence and interpretation of the phenomenology of “constitutional man” is played
by the jurisprudence of the US Supreme Court - therefore, over the past decade, it was the Supreme Court
of this state that practically and procedurally faced complex issues regarding the determination of the
constitutional legal personality of a number of plaintiffs in a wide variety of high-profile cases. It is argued
that the issue of constitutional man in its modern understanding has not only scientific-doctrinal and
praxeological, but also political relevance and contextualization. Moreover, in the process of actualizing
the issue of the phenomenology of “constitutional man” a corresponding historical retrospective was
formed, which includes the corresponding sequence of consideration and normative-political reaction to
the issue of constitutional legal personality, namely: a) consideration of issues related to the profile issue
by the US Supreme Court (judicial block of profile issues - author); b) political reaction to the decision of the
US Supreme Court, which is related to the innovation of issues of the core issues of the US President (block
of core issues related to the executive branch - author); c) the reaction of civil society institutions, which is
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associated with the innovation of issues of the profile problem, to the decision of the US Supreme Court
(block of profile issues related to the reaction of civil society institutions - author). As a result of a systematic
analysis of the jurisprudence of the US Supreme Court, it can be concluded that the US Constitution grants
powers to different entities in different ways, namely: a) while a corporation may have the right to
confidentiality, a foreigner does not have such a right; b) while resident foreigners may have the right to vote,
criminals are deprived of such a right; c) while corporations may have the right to religious freedom, a child
does not have such a right, etc. - that is, in other words, it can be argued that the US Supreme Court has
endowed different individuals with different constitutional rights and hence with a different scope of
constitutional legal personality. Given the deeply practical and essentially defining nature of the problematic
of the phenomenology of “constitutional man” for constitutional theory, itis worth noting that it is exacerbated
by the fact that on the periphery of the constitutional community there are entire classes of individuals who
constantly file lawsuits in federal courts - therefore, the formulation and analysis of “constitutional man”
becomes the basis for legal disputes regarding constitutional rights. Thus, the solution and implementation of
the criteria for studying the phenomenology of “constitutional man” actualize the formation of an institutional-
block structure of the profile problematic, which, in our deep conviction, will contribute to a clearer and more
unambiguous construction of a doctrinal-theoretical analysis of this phenomenology and, in turn, to the
determination of its content-parametric “fullness” - therefore, for this purpose, such a structure should be
built from four parts (I. definition of the definitive of a constitutional man; Il. systematic analysis of the
jurisprudence of the US Supreme Court on constitutional legal personality, while tracing both the historical
retrospective and the theoretical development of the Court’s profile practice on legal personality; Ill.
discussion of the phenomenology of a constitutional man precisely in constitutional, as well as in political
theory; IV. initial stages of a unified, functional basis for identifying a constitutional man). It is concluded that
the structural-block part of the phenomenology of constitutional man should pursue the corresponding
fundamental teleological dominants, which not only contribute to the formation of the corresponding
historical retrospective, but also unambiguously influence the formation of the historical perspective of the
problems of constitutional man in its phenomenological awareness and understanding.
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FORENSIC COMMODITY EXPERTISE OF INVESTMENT METALS
ININGOTS AND POWDERS, COMMEMORATIVE, FOREIGN
AND BULLION COINS

Y cTaTTi po3rnAfatoTbCa TEOPETUYHI Ta NPAKTUYHI aCNeKTU NPOoBeAEeHHA Cy40BOi TOBApPO3HABYOI eKC-
nepTU3n 6aHKIBCbKMX MeTaniB y 3IMBKaX, MOPOLLIKaX, Nam’ATHUX, IHO3EMHUX Ta iIHBECTULLIHMX MOHEeT. AB-
TOPOM MpPOaHani3oBaHO HOPMATUBHY 6a3y; HaBeAEeHO Nepesik TMNOBUX 3aBAaHb, WO BUHOCATLCA HA BUPI-
LWEeHHA CyA0BOi TOBAapO3HABYOI eKcnepTM3n HaHKIBCbKMX MeTasiB; y3arajibHEHO Mepenik 06’eKTiB Takoro
[OCNIOKEHHSA; BUAINEHO CYKYNHICTb 060B’A3K0BKX Ta $aKy/IbTaTUBHUX 03HAK OaHKIBCbKMX MeTanis, a Ta-
KO OMUCaHO X BM/MB Ha BapTicTb BUPOOLiB. TaKoX OKpema yBara 3BepTaeTbCA HAa NOPALOK NPU3HAYEHHSA
Ta NPOBELEHHSA CYLOBOI eKcnepTn3n ob6’ekTamm AKoi € HaHKIBCbKiI MeTanu, 3 ypaxyBaHHAM ii KOMMIEKCHO-
ro xapaktepy. ABTOpKa NpoBoAMTb IMNBOKMUIA aHaNi3 MOXKANBUX CLUEHapiiB nepebiry noail nig yac BU3Ha-
YeHHA BapTOCTi 6aHKIBCbKMX METaNiB y 3/IMBKaX Ta MOPOLLKaX, Nam’ATHUX IHO3EMHUX Ta iHBECTULIMHUX MO-
HeT, BU3HAYa€ NMOTEHLiNHI TPYAHOLL, WO MOXYTb BUHUKHYTU B NPOLECI AOCNIAKEHHA, Ta NIAKPECNIOE Ha
060B’A3KOBOCTi BpaxyBaHHA HOPMATMBHO 3aKPiNJIeHUX NPaBWI NPOBEAEHHA onepaLiiil 3 6aHKIBCbKUMU Me-
Tanamu. Y poboTi 3anponoHoBaHO BapiaHTM NoAonaHHA Ta/abo miHimisauii npobieMHMX cuTyauii nig vac
CYL0BOI eKcrnepTm3n HaHKIBCbKMX MeTanis, a came: PO3pOobKy €ANHOI METOAMKM, @ TAKOXK 3aNpOBaLKEH-
HA cuctemm 6esnepepsBHOro NnpodecinHoro po3BUTKY 1 NiaBuLLEeHHA KBanidiKauii daxisuis. MaTepian byae
KOPUCHUM A8 CyA0BMX EKCMEPTiB, CiAYNX, aABOKATIB, OPUCTIB, @ TAKOXK iHWKMX daxiBL,iB, AKi NpaLooTb 3
06’eKTamu, Lo MicTATb BaHKIBCbKiI meTanu.

Knro4osi cnosa: cydosa moeapo3Has4a eKcriepmusa; 6aHKIBCbKI Memasnu,; eapmicme,; Nam’amHi mo-
Hemu, iHo3eMHi MoHemu; iHeecmuuyiliHi MOHemu, 31UBKU; PUHOK; 00PO20YiHHIi memasnu.

in ingots and coins, has led to an increase in the number of legal disputes related to

their authenticity, quality, compliance with standards, and determination of market
value. In most such cases, forensic commodity expertise plays a key role in establishing the truth,
asitis designed to provide an objective, professional opinion based on special knowledge, expert
experience, and a scientifically sound and regulated approach to research.

At the same time, there are a number of gaps (unresolved issues) in the current legislation
and methodological support for expert activities in this field, namely: the lack of a clear algorithm
for researching such objects, the lack of an approved method (program for solving expert tasks),
and procedural regulation regarding the specifics of examining investment metals. As a result,
there is a problem of discrepancies and unregulated issues when performing tasks assigned

P roblem formulation. The growing interest in investing in precious metals, particularly
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to various subjects of expert activity. These circumstances necessitate a thorough analysis of
existing problems, identification of the peculiarities that arise during the appointment and
conduct of forensic examination of investment metals, and familiarization with the specificity
and uniqueness of the examination of such objects. It is also important that the resolution of this
issue will contribute to reducing the time and increasing the efficiency of such examinations (due
to the fact that all subjects of the proceedings will be familiar with the algorithm for appointing
and conducting the examination, the list of source data necessary for providing/obtaining
a complete, substantiated conclusion); reducing the number of problematic (conflicting)
investigative and expert situations; facilitating a quick, effective, comprehensive, and objective
investigation of offenses directly or indirectly related to investment metals and coins.

State of research.

The issue of using special knowledge in criminal proceedings, as well as the development,
improvement, and search for solutions to problems in the field of forensic activity are covered in
the works of such scientists as V. M. Baraniak [1, 2], V. I. Alieksieichuk and I. V. Starodubov [3],
O. A. Semeniuk [4], V. V. Kozhevnikov [5], O. A. Lopata [6], O. A. Semeniuk [7], S. O. Strilets
and R. V. Kuznietsov [8], N. V. Kisil, V. O. Hutsul, V. M. Yaroshovets [9], O. G. Ruvin, A. O.
Poltavskyi, M. E. Bondar [10], E. B. Simakova-Yefremian [11, 12], A. M. Tymchyshyn [13, 14],
M. G. Shcherbakovskyi [15], A. Yu. Oliinyk and Y. V. Onishchik [16], V. Y. Shepitko [17, 18, 19],
O. M. Kliuev [20], V. V. Bazhaniuk [21] and others [22, 23, 24, 25].

The issues of conducting commodity research were also addressed by V. S. Kosovan [26],
0. A. Kostorna and O. M. Zuieva [27], S.O. Kotenko and L. A. Talypova [28], N. M. Liapun and N. V.
Kovalenko [29], V. V. Arkhipov and T. M. Artyukh [30, 31], S. O. Buzyna and R. V. Kravchenko [32],
0.V. Shevchenko [33] and others [34, 35, 36]. The market for investment metals and transactions
with them are the subject of research in the works of M. I. Dyba and V. V. Vasylenko [37], B. S.
Parshyvliuk and A. V. Oliynyk [38], O. S. Sergieieva [39], and other scientists.

At the same time, issues of forensic examination related to the circulation of precious
metals constitute a relatively new direction in modern Ukrainian legal and commodity science,
therefore, studies devoted to the specifics of forensic commodity examination of investment
metals remain scarce.

The purpose of this article is to provide a comprehensive analysis of the specifics of
appointing and conducting forensic commodity expertise of investment metals, identify the
main problems that arise in the practice of forensic activities related to the examination of such
objects, and formulate proposals for their solution.

To achieve this goal, the following tasks have been outlined:

1. To define the regulatory framework for judicial commodity expertise of investment
metals in Ukraine.

2. Formulate the conceptual framework for forensic examination of investment metals.

3. Analyze current approaches to expert examination of investment metals.

4. ldentify the main problems arising during the examination of these objects and formulate
suggestions for their solution.

Research methods. The following methodological tools were used when writing this article:
the dialectical method of scientific cognition of real phenomena, as well as the connection with
the theory and practice of conducting forensic commodity examinations, the objects of which are
investment metals, the systemic-structural method and methods of formal logic, namely: methods
of analysis, synthesis, induction, deduction, and abstraction.

Presentation of basic material. In the current conditions of the financial services market
development [40] trading in precious metals is becoming particularly relevant. Investing in
investment metals is an effective way to preserve and increase capital, especially in conditions of
economic instability, inflation, and currency fluctuations. They are a reliable asset for diversifying
an investment portfolio (distributing capital among various investment assets), protecting
against risks, and ensuring long-term growth in value.

The investment metals market is a system of economic relations that ensures the regular
purchase and sale of investment metals and other financial transactions for the purpose of
accumulation, investment, and redistribution of capital available in society [38]. That is why
transactions with investment metals have remained relevant for many years. Their high value,

46



ISSN 3041-2218 (print) ALFRED NOBEL UNIVERSITY JOURNAL OF LAW
ISSN 3041-2226 (online) 2025. Ne 2 (11)

stability, potential, resistance to inflation (the ability to maintain and even increase their value in
conditions of rising inflation), high liquidity (the ability to be easily resold on the market) global
recognition (unlike other assets, investment metals are in demand everywhere), and ensuring the
owner’s physical control over assets attract increased attention and interest from various groups of
the population. However, such interest is not always exclusively legal in nature; investment metals
often become the object of encroachment, particularly in criminal offenses. This necessitates the
involvement of forensic experts to conduct appropriate investigations to ensure the objectivity,
completeness, and fairness of investigations and court proceedings related to such offenses.

To gain a deeper understanding of the specifics of expert work with investment metals and
correctly formulate an algorithm for their research, it is necessary to familiarize yourself with the
concept of investment metals, their characteristics, essence, and the list of items (substances)
that belong to them.

According to Article 1 of the Law of Ukraine «On the State Regulation of the Extraction,
Production and Use of the Precious Metals and Gem Stones and Control over Operations with
them» dated November 18, 1997, Ne 637/97-VR, investment metals are gold, silver, platinum,
platinum group metals, brought (refined) to the highest purity in ingots and powders, having a
quality certificate, as well as coins made of precious metals [41].

To gain adeeper understanding of the specifics of expert work with investment metals and correctly
formulate an algorithm for their research, it is necessary to familiarize yourself with the concept of
investment metals, their characteristics, essence, and the list of items (substances) that belong to them.

According to Article 1 of the Law of Ukraine «On the State Regulation of the Extraction,
Production and Use of the Precious Metals and Gem Stones and Control over Operations with
them» dated November 18, 1997, Ne 637/97-VR, investment metals are gold, silver, platinum,
platinum group metals, brought (refined) to the highest purity in ingots and powders, having a
quality certificate, as well as coins made of precious metals [41].

Fineness is an indicator that determines the value of the alloy from which precious metal
products are made and certifies the content of weight units of the main precious metal in one
thousand weight units of the alloy. Refining of precious metals is a metallurgical process that
involves obtaining high-purity precious metals by separating them from impurities [41].

Thus, taking into account the provisions and norms [41, 42, 43, 44], investment metals include:

1. Gold of at least 995 fineness, silver of at least 999 fineness, platinum and palladium of at
least 999.5 fineness in the form of ingots and powders with a quality certificate.

Investment metals powders include gold, silver, platinum, and palladium in the form of a
powdery substance (granules, sponge) packed in glass ampoules, plastic jars, or bags marked
with the name of a recognized manufacturer. This form of investment metals is most often
used in jewelry, pharmacology, medicine, electronics, electrical engineering, and the chemical
industry, in particular for the manufacture of dental materials, pharmaceutical preparations,
electrically conductive components, and catalysts in complex technological processes, etc.

Precious metal ingots are products of a specific shape (usually rectangular), weight and
fineness, manufactured by melting and cooling gold, silver, platinum, or palladium, used for
banking, investment purposes, etc. Depending on the method of production, ingots can be:

— pressed ingots are made by pressing a stamp onto heated metal. Such ingots are
characterized by features such as a smooth glossy surface, uniform flat shape, sharp edges, clear
markings, and high manufacturing precision (see figures 1-2). On the market, pressed ingots in
mint condition are sold packaged in blister packs.

— poured ingots are made by pouring heated metal into a casting form (mold). Such ingots
differ in appearance from stamped ones, they are characterized by rounded shapes and edges,
an uneven matte surface, and blurred markings (see figure 3). Also, this type of ingot usually
does not have special packaging.

Marketing research has shown that the method of production affects the price of ingots:
pressed ingots are the most expensive and most valued on the market, while poured ingots are
the cheapest option.

2. Coins made of precious metals, which in turn are divided into:

— commemorative coins of Ukraine — coins made of precious or non-precious metals using
special technologies that ensure the high quality of coins, and are issued into circulation by the
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National Bank of Ukraine (hereinafter — NBU) in limited editions to mark anniversaries, memorable
events in history and contemporary life, environmental protection measures, and other events in
public life [43]. Investment metals include commemorative coins with a fineness of no less than:
900 for gold, 925 for silver, and 999 for platinum and palladium [42] (see figures. 4-5);

— foreign coins with a fineness of no less than 900 for gold, 925 for silver, and 999 for
platinum and palladium (see Figs. 6-7);

— bullion coins, namely coins intended for investment and accumulation, with the following
finenesses: 999.9 for gold, 999.9 for silver, and 999.5 for platinum (see figures. 8-9).

Given that investment metals are a unique commodity, forensic examination of such
objects requires not only in-depth knowledge in the field of commodity science, but also an
understanding of the specifics of transactions involving investment metals in ingots, powders,
and coins of various types, as well as familiarity with the current legislation of Ukraine in the field
of precious metals circulation.

Forensic commodity examination, the objects of which are investment metals, consists of
expert research, the main tasks of which are:

— determining the value of the objects of research;

— establishing the presence, type of defects, and their impact on the quality and value
indicators of the objects of research;

— researching the marking and packaging of the objects of research;

— establishing the quality characteristics of the objects of research;

— establishing the conformity of the characteristics of the objects of research with their
markings, regulatory requirements (fineness, weight, type of metal, diameter, and thickness), etc.

Solving the above tasks always requires a multifaceted approach. It is important to
remember that investment metals are a specific object with a set of mandatory characteristics
that need to be verified and confirmed, so it is essential to involve specialists in the study of
metals and alloys. And sometimes, for a comprehensive and complete study, it is necessary to
involve third-party specialists, such as collectors, bank employees, etc.

The regulatory framework for forensic commodity examination of investment metals and
coins consists of:

— Constitution of Ukraine dated June 28, 1996, Ne 254k/96-VR [45];

— Criminal Procedure Code of Ukraine dated April 13, 2012, Ne 4651-VI [46];

— Law of Ukraine «On Forensic Examination» dated 25 February 1994 Ne 4038-XII [47];

— Law of Ukraine «On the Assessment of Property, Property Rights and Professional
Assessment Activities in Ukraine» dated 12 July 2001 Ne 2658-111 [48];

— Law of Ukraine «On the State Regulation of the Extraction, Production and Use of the
Precious Metals and Gem Stones and Control over Operations with them» dated November 18,
1997, Ne 637/97-VR [41];

— Law of Ukraine «On the National Bank of Ukraine» dated May 20, 1999, Ne 679-XIV [49];

— Resolution of the Cabinet of Ministers of Ukraine dated September 10, 2003, No 1440
«On Approval of National Standard Ne 1 «General Principles of Property and Property Rights
Valuation» [50];

— Resolution of the Board of the National Bank of Ukraine dated January 2, 2019, Ne 1 «On
Approval of the Regulation on the Structure of the Currency Market of Ukraine, Conditions and
Procedure for Trading in Foreign Currency and Bank Metals on the Currency Market of Ukraine» [42];

— Resolution of the Board of the National Bank of Ukraine dated 30.05.2012 Ne 213 «On
Approval of the Instructions on the Organization of the Manufacture, Issue into Circulation, and
Sale of Commemorative and Bullion Coins of Ukraine, Souvenir Products» [43];

— Resolution of the Board of the National Bank of Ukraine dated May 21, 2003, N2 206 «On
Approval of the Instructions on the Procedure for Conducting Transactions for the Purchase of
Bullion Coins of Ukraine from the Population» [44];

— Order of the NBU «On Purchase Prices for Precious Metals» as of the date of valuation [51];

— Methods for determining the value of property [52];

— Information letter from the SSRFC of the Ministry of Internal Affairs regarding the
specifics of determining the value of jewelry made of precious metals [53] and other regulatory
documents [54].
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The objects of judicial commodity expertise of investment metals are ingots, powders,
commemorative, foreign, and bullion coins made of gold, silver, platinum, and palladium of the
highest fineness, as well as related documents (quality certificates, etc.), their markings, packaging,
and related products (capsules, cases, etc.) (see figures 1-12).
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Figure 11. Coin storage capsule Figure 12. Coin storage case
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When examining investment metals, a forensic expert establishes a set of mandatory
characteristics of the product, the presence or absence of which determines the possibility of
identifying the product, as well as factors that influence the value, quality, and utility of the
product.

With regard to investment metals in ingots, these characteristics include:

*—the type and fineness of the precious metal from which the product is made:

*—the weight of the product (nhominal and actual: in grams or ounces);

—the shape and dimensional characteristics (length, width, and thickness) of the product;

*—the manufacturer;

The quality of ingots depends on the company/refinery that manufactures them. Gold and
silver bars manufactured by companies included in the Good Delivery list of the London Bullion
Market Association (hereinafter referred to as LBMA) are trusted by consumers around the world,
as their products are considered to meet strict requirements, quality and safety standards. The
LBMA Good Delivery list includes Rand Refinery (Pty) Ltd, Valcambi SA, MKS PAMP SA, Argor-
Heraeus SA, Chimet S.p.A and others [55].

In relation to platinum and palladium ingots, the norms and standards are established by
the London Platinum and Palladium Market (hereinafter referred to as LPPM). Consequently,
this organization maintains a list of companies that manufacture products in accordance with
established norms and standards, the quality of which is guaranteed by the LPPM. The list of such
manufacturing companies is provided in the LPPM Good Delivery Platinum List and LPPM Good
Delivery Palladium List [56, 57].

*— presence and contents of markings. Ingots are usually marked with information about
the manufacturer (manufacturer’s hallmark), country of manufacture, weight, type and fineness
of metal, serial number of the product);

*— the presence of a certificate of quality for investment metals, namely: an official stamp
(hallmark, trademark) or a written document from the manufacturer certifying the fineness of
the investment metal and identifying the name of the manufacturer [42]).

It is important to remember that for products supplied by a certificate, it is extremely
important to keep it safe throughout the entire period of ownership of the ingot. Losing the
certificate can cause problems, like the price of the ingot going down and it becoming less
attractive to banks and other buyers when you sell it, meaning it’s less liquid [58].

*—the packaging is there and in good shape;

The presence and integrity of packaging is also an important pricing factor for ingots, which
determines the cost and liquidity of the product, but also the choice of methodological approach
should the need arise for a forensic commodity examination or assessment of such a product.
Damage to or absence of the ingot’s packaging may not only reduce its price, but also lead to the
bank refusing to buy it at all, forcing the owner to turn to a pawnshop. In this case, the owner
loses a significant part of the expected income from the sale of the ingot, compared to what
an undamaged product could have brought. It is also worth noting that it is the integrity of the
packaging that often guarantees the preservation of the ingot certificate, since they are usually
one indivisible product.

*— serial number (unique set of characters engraved on the ingot);

— presence or absence of signs of counterfeiting or damage.

Note: * indicates mandatory product features.

When examining commemorative, foreign and bullion coins, forensic experts should pay
attention to the following characteristics:

*—the type and fineness of the precious metal from which the product is made (determined
by the results of metal and alloy testing and/or marking data):

*— weight, dimensional characteristics (diameter and thickness) of the product;

*— coin denomination;

*— coin currency (mostly for foreign coins);

*— year of coin issue;

*— manufacturer (mint), country of origin;

*— presence, content of marking, design and artistic decoration of the coin.
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All markings and images are applied to the obverse, reverse and edge of the coin. Usually,
it contains information about the weight, fineness, manufacturer (mint mark), year of issue,
collection, denomination and currency of the coin.

— the mintage of a particular series of coins (this mainly applies to commemorative coins:
the rarer the coin, the greater its worth and value);

*— the condition of the coin (with or without damage, without or in its original packaging)

—the presence of a certificate for the coin. The certificate contains the following information
about the product: the coin’s denomination, material, precious metal fineness, weight, diameter,
quality, edge type, circulation, year of issue, serial number and the coin’s collection affiliation;

— presence and integrity of packaging. New coins are sold complete with a protective
capsule, a case for storage and transportation of the product, and sometimes coins are packaged
in blisters or paper packaging.

Note: * indicates mandatory product features.

The absence of the above-mentioned features during a forensic commodity examination is
usually considered a product defect and may sometimes indicate that the product is counterfeit
(e.g., no serial number on the ingot, no certificate provided by the manufacturer, non-compliance
with the established fineness). However, before asserting any fact and making decisions on
which the entire investigation and options for solving expert tasks will depend, it is necessary to
take into account the specifics of the object of investigation, its year of manufacture, condition,
completeness as specified by the manufacturer, etc. For example, it is worth remembering that
bullion coins from earlier years of production may not have certificates and packaging, which is
explained by their durability and possible repeated resale.

Determining the value of investment metals in ingots and coins is a rather complex process
that requires a detailed study of the object of research and the development of a step-by-step
plan for conducting a forensic examination.

The stages of forensic examination of investment metals and coins are as follows:

I. Preliminary examination. At this stage, the forensic expert reviews the materials
provided, clarifies the purpose of the investigation, assesses the adequacy of the materials
provided, forms a general idea of the objects under investigation, and develops an algorithm
for the future investigation. Also, at the first stage, the integrity of the packaging, the presence
and condition of the objects of the study, and their compliance with the list in the accompanying
documents are established. As a result of establishing all of the above facts, the forensic expert
determines the need to file a motion for:

—involving a specialist to provide information that is beyond the forensic expert’s specialised
knowledge and is necessary for conducting a forensic examination (for example, when the
objects of study are commemorative coins that have acquired collector’s value);

— the need to appoint a comprehensive examination or provide conclusions (protocols) from
accredited laboratories that will contain the information necessary for conducting a forensic examination;

— granting permission or prohibiting the use of destructive research methods.

Il. Conducting an examination of metals and alloys and providing a conclusion regarding
the material used to manufacture the product and the precious metal content of the product.

It should be noted that a comprehensive examination of metals and alloys requires the use
of destructive testing methods, which will damage the packaging (blister packs) of ingots and, as
a result, reduce their market appeal.

Therefore, if permission is granted to damage the integrity of the product and its packaging, it
is recommended that the object of research be first submitted for examination to a forensic expert
in commodity science. If the examination establishes that the product does not contain defects
(there is a certificate, the integrity of the packaging is not compromised, there is no mechanical
damage to the ingot and its packaging) and/or the product is new, and the examination of metals
and alloys has established that the material of manufacture of the product complies with the
standards, it is proposed to accept and evaluate the ingot as new or in perfect condition. That is,
not to take into account the damage that occurred during the examination of metals and alloys.

In our opinion, this course of events will eliminate the possibility of forming a false
opinion about the original condition of the product when it arrives at the expert institution and
underestimating its initial value.
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The absence of the initiator’s permission to damage the object of research excludes
access to its surface, which makes it impossible to identify surface coatings and determine their
quantitative elemental composition. The results of such a study will most often be probabilistic
in nature, and the main condition for the reliability of the commodity expert’s conclusion will be
the correspondence of the actual characteristics of the object of study to the markings on it and
the established quality requirements.

Il. Conducting a commodity examination, which begins with the study and analysis of the
results of examination of metals and alloys; familiarization with the scientific and methodological
basis, information sources and regulatory acts containing information on the specifics of working
with such products, rules for conducting operations with them, etc.; inspection, description,
illustration of the objects of examination, determination of their condition, the presence/
absence of defects; selection of the most appropriate method/approach to calculating the value
of the objects of examination.

The choice of approach/method for evaluating investment metals in ingots and coins
depends on a number of factors, namely: the type of objects of examination and their condition.

The value of investment metals in ingots can be determined in the following ways:

A. Comparative methodological approach, namely: by conducting marketing research of
the investment metals market in order to select similar or analogous objects of comparison in
a comparable condition, followed by the deduction of the average price, which is taken as the
market value. This approach is advisable to use:

— for ingots in new condition and/or ingots, the integrity of the packaging (blister packs) of
which has not been compromised and/or if the packaging does not contain significant defects
(the presence of faint scratches and dirt is permissible);

—in cases where the initiator of the forensic examination has set a valuation date (i.e. the
date on which the value of the object of the examination must be determined) that is close to the
date of the expert’s conclusion. It is also worth considering that during the period between these
dates, there should not have been any significant price fluctuations or economic changes (this is
determined by monitoring and analyzing the market, Internet archives and currency exchange
rate changes).

B. The next method of evaluating ingots is to calculate their value by multiplying the
purchase price of precious metals per weight of the product, as established by the NBU as of the
date of evaluation (the determined value of such a product does not include VAT). This method
is universal and does not require a comprehensive analysis of the investment metals market,
taking into account currency fluctuations and possible risks, etc. It is also convenient to use in
cases where the difference between the valuation date and the date of the conclusion is more
than two months.

The value of commemorative, foreign and bullion coins can be determined using:

A. Comparative methodological approach. The comparative methodological approach to
determining the value of coins is applied in the same way as when evaluating ingots, namely: a
forensic expert conducts market research (primary or secondary) to select the most appropriate
objects for comparison and calculates the average price, which is taken as the market value.

B. Cost-based methodological approach. There are two valuation options:

1) Conducting market research to find offers (two or more) for the sale of new
goods that are similar or analogous in their characteristics to the object of research,
with subsequent adjustment of the calculated average price for existing defects in the
downward direction.

2) Another way to calculate the value of coins is to multiply the purchase prices of precious
metals and the weight of the coin, as set by the NBU on the date of valuation. This method of
coin valuation is appropriate if:

—the coin has significant defects that reduce its value;

—ifthe coinis made of metals/alloys of lower fineness than those established for investment
metals;

—there is no market, which makes it impossible to select any objects for comparison.

When selecting the purchase price for precious metals established by the NBU, the following
factors are taken into account: the date on which the market value is to be determined; the
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fineness of the material from which the product is made; and whether it belongs to one of the
established groups of precious metals, namely:

— group of investment metals (these are precious metals that meet the quality standards
set by international organizations. This includes products manufactured by recognized
manufacturers that have been certified by the LBMA and LPPM;

—group of investment metals that need to be brought up to the quality standards accepted
by the LBMA and LPPM participants by the recognized manufacturers (for example, products
made by non-certified manufacturers (those not included in the LBMA and LPPM lists) or those
of dubious origin, but which have been found to meet the requirements for the fineness of the
metal used in their manufacture, have manufacturer certificates and appropriate packaging);

—group of precious metals that do not meet the quality requirements for investment metals
(i.e. products with damaged/lost packaging, certificates, products with marking defects, but the
material of which meets the established requirements);

—group of precious metals in scrap (items made of metals/alloys of lower grades than those
established for investment metals, items with significant defects (color change, signs of metal
destruction, metal deformation, breakage, etc.).

Note: The so-called London fixings serve as a benchmark for precious metal prices. They are considered
the most objective price indicators for precious metals. Prices are fixed daily during the working week during
LBM trading and are accepted as reference prices worldwide [59].

Coins that have acquired collector’s value deserve special attention, as determining their
value using standard methods isimpractical. When evaluating such coins, it is necessary to involve
narrow-profile specialists, numismatists, collectors, and consult with bank employees in order
to develop the most accurate evaluation algorithm, taking into account all the characteristics,
establishing the real value of the coin and selecting the most suitable objects for comparison,
and sometimes determining the age of the coin (since the study of items that are more than 50
years old goes beyond the specialized knowledge of a forensic expert in commodity research).

Therefore, the appraisal of bank metals in ingots and coins requires the attention,
knowledge and competence of the appraiser. To summarize the above, we highlight several
extremely important points:

— when determining the value of any items, the selection of offers must take into account
the length of time between the date of appraisal and the date of the expert’s conclusion; the
presence/absence of significant economic changes during this period that could affect the value
of the object of study; and the forensic expert must also take into account that the selected price
offers must be within a reasonable range (i.e., it is recommended that the difference between
prices does not exceed 30%);

—according to the Law of Ukraine «On the National Bank of Ukraine» dated 20 May 1999
No. 679-XIV [49], the NBU calculates and publishes the official exchange rate of the hryvnia
against foreign currencies, the accounting price of investment metals, and also stores investment
metals, buys and sells investment metals, precious metals and gems and other valuables,
commemorative and bullion coins made of precious metals on the domestic and foreign markets.
Therefore, when evaluating investment metals in ingots and coins, as well as when it is necessary
to familiarize oneself with official data, it is worth contacting the NBU, followed by research of
information provided by other banks.

—in accordance with Resolution No. 1 of the Board of the National Bank of Ukraine dated
02.01.2019 «On Approval of the Regulation on the Structure of the Currency Market of Ukraine,
Conditions and Procedure for Trading in Foreign Currency and Bank Metals on the Currency
Market of Ukraine», trading in investment metals on the currency market of Ukraine is permitted
exclusively by the NBU and market participants (banks that have obtained a banking license;
non-bank financial institutions that have obtained a license; postal operators that have obtained
a license; central counterparties) or through such entities. — according to the Law of Ukraine
«On the National Bank of Ukraine» dated 20 May 1999 No. 679-XIV [49], the NBU calculates and
publishes the official exchange rate of the hryvnia against foreign currencies, the accounting
price of investment metals, and also stores investment metals, buys and sells investment metals,
precious metals and gems and other valuables, commemorative and bullion coins made of
precious metals on the domestic and foreign markets. Therefore, when evaluating investment
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metals in ingots and coins, as well as when it is necessary to familiarize oneself with official data,
it is worth contacting the NBU, followed by research of information provided by other banks.

— in accordance with Resolution No. 1 of the Board of the National Bank of Ukraine dated
02.01.2019 «On Approval of the Regulation on the Structure of the Currency Market of Ukraine,
Conditions and Procedure for Trading in Foreign Currency and Bank Metals on the Currency
Market of Ukraine», trading in investment metals on the currency market of Ukraine is permitted
exclusively by the NBU and market participants (banks that have obtained a banking license;
non-bank financial institutions that have obtained a license; postal operators that have obtained
a license; central counterparties) or through such entities.

Also, as it is established by the Rules for Trading in Precious Metals (except for investment
metals) and Precious Stones, organogenic precious stones and semi-precious stones in raw and
processed form and products made from them, owned by business entities, approved by the
Resolution of the Cabinet of Ministers of Ukraine dated 04.06. 1998 No. 802 [60], the retail
trade in jewelry and household items made of precious metals is carried out through specialized
shops, specialized departments (sections) of shops with a universal range of goods, as well as
by means of remote communication. The sale of jewelry in small retail chains, markets (except
for specialized shops and departments located therein) and from hand to hand is prohibited.
Therefore, it is advisable to avoid dubious platforms and sellers of products containing precious
metals.

IV. Evaluation and presentation of examination results.

After conducting all necessary examinations, the forensic expert evaluates the results
obtained for compliance with the criteria of scientific validity, correctness, legality, objectivity
and completeness, formulates conclusions and formalizes the results of the examination,
namely: draws up an expert opinion and registers it.

Conclusions.

Thus, the issue of examining investment metals in ingots and powders, commemorative,
foreign and bullion coins needs to be resolved. Possible solutions to this problem include:

—developing and implementing a unified methodology (methodological recommendations)
for the examination of investment metals in ingots and powders, commemorative, foreign and
bullion coins, the content of which will include: the regulatory, technical and methodological ba-
sis for conducting research; a list of official information and Internet sources; a clear list of issues
that can be resolved by this type of examination ; a list of objects of examination, their charac-
teristics and criteria for classifying products as investment metals, commemorative, foreign and
bullion coins; an algorithm for assigning and conducting examination on such objects; problem-
atic issues that arise during the examination of investment metals in ingots and powders, com-
memorative, foreign and bullion coins, and possible solutions, etc.

— holding lectures and practical classes to improve the qualifications and/or train forensic
experts in the theoretical foundations and practical skills of working with such products.

The implementation of the proposed measures will contribute to the resolution of prob-
lematic (conflict) investigative and forensic situations and accelerate the search for solutions to
them.
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The article discusses theoretical and practical aspects of conducting forensic commodity expertise of
investment metals in ingots, powders, commemorative, foreign, and bullion coins. The author analyzes the
regulatory framework; provides a list of typical objectives that are subject to forensic commodity expertise
of investment metals; summarizes the list of objects of such research; identifies a set of mandatory and
optional characteristics of investment metals, and describes their impact on the value of products. Special
attention is also paid to the procedure for appointing and conducting forensic examinations of investment
metals, taking into account their complex nature. The author conducts an in-depth analysis of possible
scenarios for the course of events during the determination of the value of investment metals in ingots
and powders, commemorative, foreign and bullion coins, identifies potential difficulties that may arise in
the course of the examination, and emphasizes the necessity of taking into account the legally established
rules for conducting operations with investment metals. The paper proposes solutions for overcoming and/
or minimizing problematic situations during the forensic examination of investment metals, namely: the
development of a unified methodology, as well as the introduction of a system of continuous professional
development and training for specialists. The material will be useful for forensic experts, investigators,
lawyers, attorneys, and other specialists who work with objects containing investment metals.
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CYAOBA NNIHIBICTUYHA EKCNEPTU3A
AK 3ACIB 3AXUCTY MAMHOBUX NMPAB
Y KOHTEKCTI EBPONENCbKUX CTAHAOAPTIB JOKA3YBAHHA

Y cTaTTi AOCNIAXKEHO TEOPETUKO-METOL0O0NIYHI Ta CYyA0BO-EKCNEePTHI aCNeKTU BUKOPUCTaHHA Cyao-
BOI NiHrBICTUYHOT €KCNEePTU3N MOBNEHHA AK 3acOby 3aXMCTy MallHOBMX MpPaB Yy UMBIABHOMY Ta rocnogap-
CbKOMY CYAL0UMHCTBI. 34iMCHEHO MiXXAMUCLMNNIHAPHWIA aHaNi3 B3aeMogii NpaBa i NiHrBICTMKM y npoueci Ao-
Ka3yBaHHA, 30KpemMa B YaCTUHi BCTAHOBJ/IEHHA OPUANYHO 3HAYYLLLOTO 3MICTY YCHUX | MUCbMOBUX BUCNOB-
JIOBaHb, WO GOPMYHOTb, 3MiHIOTb 360 NPUNUHAIOTL MaltHOBI NPaBOBIAHOCUHU. AKTYanbHICTb JOCNIAKEH-
HA 3yMOB/IEHa 3POCTAHHAM PO/l HeMaTepianbHUX i LMPOBUX AOKA3IB Yy CYA0BIM NPAKTUL, NOWMPEHHAM
€N1eKTPOHHOI KOMYHIKaLil Ta YCHUX AOMOBNEHOCTEN, @ TAKOXK HEOBXIiAHICTIO rapmoHi3aLii HaluioHaNbHUX
niaxoais [0 AOKa3yBaHHA 3 EBPONENCbKMMM CTaHAAPTaMM CNpPaBea/IMBOro Cy40BOro posrnsaay.

Y cTaTTi 06rpyHTOBAHO 3HAYEHHA CYA0BOI NiHIBICTUMHOI eKCNepTU3N AK CaMOCTIMHOIO BUAY AO0Kasy-
BaHHSA, L0 3abe3neyye HayKoBO OBIPyHTOBaHE T/IYyMaYeHHA MOB/IEHHSA CTOPIH 3 YPaxyBaHHAM CEMAHTUYHMX,
NParmaTUYHNUX | SUCKYPCUBHUX XapaKTepPUCTUK BUCI0BOBaHb. MpoaHanisoBaHO HOPMATUBHO-NPABOBI 3aca-
OV MPU3HAYEHHA Ta NPOBEeAEHHA NIHIBICTUYHOI eKcnepTr3mn B YKPAiHi, @ TAKOX NPAKTUKY il BUKOPUCTAHHA Y
cnpasax Npo CTArHeHHA 3ab60pProBaHOCTI, BUSHAHHA NMPABOYMHIB HeAiiCHUMU, Hea0BPOCOBICHY peKknamy Ta
BBeZEHHA B oMaHy. Ocob1MBY yBary npuaineHo AonyCcTMMOCTI Ta OLLiHL,i eKCnepTHUX BUCHOBKIB Y CBIiTAI cTaT-
Ti 6 KOHBEeHLii MPo 3aXMCT NpaB NH0ANHM | OCHOBOMONOXKHMX CBOOOA, Ta MPaKTUKM EBPOMENCLKOro cyay 3 npas
NOAVHW LWOAO NPUHLMNIB 3MarasbHOCTI, PiIBHOCTI CTOPIH | HAaNIeXXHOI MOTMBALLT CYy40BMX pilleHb.

BcTaHOB/IEHO, L0 CyA0Ba NIHIBICTUYHA eKCNepTM3a BUKOHYE GYHKLiI0 iHCTPYMeHTYy TpaHchopmali
MOBNEHHEBOI iIHGOPMaLii y tOPUAMYHO peneBaHTHI GaKTH, WO CNpUAE NIABULLEHHIO AKOCTI AOKa3yBaHHA
y cnpasax Npo 3axMCcT MalHOBUX NpaB. Ha OCHOBI aHani3y cya0BOT NPaKTUKKM BUABAEHO TUNOBI Npobiemu
3aCTOCYBAHHA NIHIBICTUYHUX eKcrnepTus, 3oKkpema GopmanbHUI Niaxia 40 IX NPU3HAYEHHA Ta HEAOCTATHIO
aprymeHTaLito npu BigMoBI y 3a40BO/IEHHI BiAMNOBIAHUX KnonoTaHb. CHOpMyIbOBAHO BUCHOBKM Ta PEKO-
MeHZaLii Woa0 yA0CKOHAIEHHA MeTOA4010Tii CyA,0BOi NiIHIBICTUYHOI €KCNepTU3K, NiABULLEHHA PiBHA Nigro-
TOBKM CYA/iB | aflBOKaTiB, @ TAKOX PO3BUTKY MiXKAMCLMNAIHAPHOrO Niaxoay AK yMoBU epeKTUBHOro 3axmc-
Ty MalfHOBMX NpaB BigNOBIAHO 4,0 EBPONENCbKMX CTaHAAPTIB NpaBocyAan.

Kpim TOro, ctaTTsl BUCBIT/IIOE HAaYKOBY HOBM3HY NiAXOAiB A0 iHTerpawii NiHrBiCTUYHUX METOAIB Y Npo-
Lec [OoKasyBaHHA, NPOMOHYE YHiGikoBaHy MeToAMKY GOPMYHOBAHHA 3anNUTaHb eKCnepTy Ta BU3HAYEHHA
KpUTEpito A0MNYCTUMOCTI BUCHOBKIB NIHIBICTUYHOT eKkcnepTusun. Ocobamnsy yBary npuaineHo mixaucumnini-
HapHOMY MOEAHAHHIO 3HAHb Y ranysi NiHrBICTUKM, LMBINbHOMO Ta rOCNOAAPCHKOro Npasa, Lo A03BOJIAE 3a-
6e3neynT KOPEKTHY iHTepNpeTaLLit0 MOB/IEHHSA CTOPIH i NiABULLNTM 06’ EKTUBHICTb CYA0BOrO po3raagy. 3a-
NPONOHOBAHI peKoOMeHAaLi CNPAMOBAHI Ha BAOCKOHA/IEHHA MPAKTUKN BUKOPUCTAHHA NIIHIBICTUYHOI eKc-
nepTM3n y cnpasax Npo 3aXMCT MaHOBKX NPaB, NiABULLEHHA A0BIPU 40 CYA0BOT CUCTEMM Ta HABAMKEHHSA
HaLioHa/IbHOT NPaKTUKK 4,0 EBPONENCbKUX CTaHA4APTIB CNpaBeAIMBOrO CyA0BOr0 PO3raaay.

Knroyosi cnosa: cydosa niHegicmu4yHa ekcnepmusa, maliHosi npasa, donycmumicme O0Ka3ie, yu-
8inbHe ma 2ocnodapcbKe cy0oYUHCMBO, PUOUYHE MAYMaYeHHs MOB/EHHSA, yugposi 0okasu, esponeli-
cbKuli cyd 3 npas MOUHU, CMAHOApPMu crpasednusozo cyoy, MixoucyunaiHapHa Memooos02is, CeMaH-
muyHul ma npaemamuyHull aHai3.

© A.B. bina, 2025.
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OCTaHOBKA Npobaemu. Y cydyacHMX YMOBAX PO3BUTKY LIMBIZIbHUX Ta rOCNOAAPCbKMX

NpaBoOBIAHOCKH, @ TaKOX aKTUBHOI LMdPOBi3aLii KOMYHiKaLT MixK cy6’ekTamn mait-

HOBWX BiAHOCUH, Aefani 6inblioro 3HayeHHA HabyBae Nnpobaema AOKa3yBaHHA 3Mic-
Ty BOJIEBUAB/EHHA CTOPiH, 3adiKCOBAHOro y MOBNAEHHEBI dpopmi. 3HayHa YacTMHA MaMHOBMX
CnopiB BUHUKAE 3 YCHUX AOMOBNAEHOCTEN, €NEeKTPOHHOIO INCTYBAHHA, NOBIAOM/IEHb Y MECeH-
Oxepax, nybniyHmx 3aaB8 abo pekNaMHUX NOBIAOMIEHb, 3MICT AKMX HE 3aBXK/AN MA€E O4HO3HaYHe
TAYMayeHHA. Y TakKMX BUNAAKaxX camMe MOBJIEHHEBMI KOMMOHEHT CTA€E KAOYOBUM AN1A BCTAHOB-
JIeHHA HasBHOCTI abo BiACYTHOCTI MaltHOBMX NpaB i 060B’A3KIB CTOPIH.

Pasom i3 TUM cyA,0Ba NPAKTUKA AEMOHCTPYE HAABHICTb Npobaem, NOB’A3aHMX i3 HEA0OLiH-
KO [LOKA30BOro noTeHLuiany MoBAeHHA, GOPMaIbHUM MiAX0A40M A0 OLiIHKM TEKCTOBUX Ta ayAi-
0Bi3ya/lbHMX A0Ka3iB, @ TAKOX HEOBrPYHTOBAHUMM BiAMOBaMW Y NPU3HAYEHHI CYA0BOI NiHrBiC-
TUYHOI eKcnepTusn. [1o4aTKOBY CKAAAHICTb CTAHOBUTDL BiACYTHICTb YCTaZIeHOI MeToA,010rii 3acTo-
CYBaHHA LbOro BMAY €KCMepTM3M y CnpaBax Npo 3aXMCT MalHOBUX MPaB 3 ypaxyBaHHAM CTaH-
0apTiB cnpaBea/IMBOro CyA0BOro po3rnaay, chopmyiboBaHUX y NpaKTULi EBponencbKoro cyay 3
npas NtOANHU. 3a3HaYeHe 3yMOBJIIOE HEOOXiAHICTb KOMMEKCHOrO HAYKOBOFO OCMUC/IEHHSA PO
CYZ0BOI NiHIBICTUYHOI €KCNEePTM3N B CUCTEMI AOKA3YBAHHA Ta BU3HAYAE aKTyabHICTb LbOro A0-
CNigXKeHHs.

CraH aocnipeHHA. [pobnemaTnKa CyL0BOT eKcnepTM3m K CKNaA0BOI A0Ka3yBaHHA Y Ln-
BiNbHOMY Ta roCNOA4apPCbKOMY CYA04YNHCTBI HEOAHOPA30BO CTaBaa NPeaMeTOM HayKOBUX 40CAI-
J)KeHb Y ranysi KpMMiHanicTUKK, cyLoBOi eKcnepTonorii Ta npouecyanbHoro npasa. Okpemi ac-
NEeKTU BUKOPUCTAHHA NiHIBICTUYHMX 3HAHb Y CYA0BIN NPaKTULi PO3rnaAanmca NepeBaXKHO Yy KOH-
TEKCTi 3aXMCTy YecTi, rigHOCTI Ta AinoBoi penyTauii, iHpopmMaLiiHMX NpaBonopyLieHb, Heaob6po-
COBICHOT peKnamu, a TakoX peanisalii cBob6oAN BMparKeHHA Nornsaais. Y ubomy HanpAmi Baro-
MW BHeCOK 3pobunn J1. B. KomnaHuesa, T. B. Kocmega, O. A. CeniBaHoBa, H. B. KoHapaTeHKo
Ta O. |. LLleB4eHKo, y npauax AKX 06rpyHTOBAaHO METOA0/OrYHI 3acay CEMAHTUYHOTO, Nparma-
TUYHOTO M AUCKYPCMBHOIO aHani3y MOB/IEHHA Ta BUSHAYEHO MOMKIMBOCTI MOro eKCnepTHOro 3a-
CTOCYBaHHA Y HOPUAMUYHO 3HAYYLLMX KOMYHIKAaTUBHUX CUTYaLLiAX.

Pasom i3 TMm, aHani3 HayKOBMX OxKepen CBiAYUTb MPO BiACYTHICTb KOMMAEKCHUX A0CAI-
OXEeHb, NPUCBAYEHUX BUKOPUCTAHHIO CYyA0BOI NiHFBICTUYHOI eKCnepTM3n came siK 3acoby 3axmcTy
MaliHOBMX NpaB. HasBHI nybikaLii 34e6in1bworo GoKycyroTbCa Ha OKPEMUX BUAAX MOBNEHHEBUX
npaBonopyLweHb abo 3arasibHUX NUTAHHAX AOMNYCTUMOCTI eKCNEePTHUX BUCHOBKIB, HEe Npuainsato-
YW JOCTaTHLOT yBarn B3aEMO3B’A3KY MiXK MOBNEHHEBMMM A0KA3aMM1, MaliHOBUMM NPaBOBIAHOCHU-
HaMM Ta EBPONENCbKMMM CTaHAAPTaMM AOKA3YBAHHSA, CGOPMYNbOBAHMMM Y NpaKTUL EBponeit-
CbKOro cyay 3 npas NOANHU. TaKa ¢dparmeHTapHiCcTb NigXoA4iB 3yMOB/IIOE NOTPEDdY y MixKaMCLM-
nAiHAPHOMY AOCAIAXEHHI, CNPAMOBAHOMY Ha CUCTEMATM3AL,II0 TEOPETUYHUX | MPAKTUYHMX 3acag,
3aCTOCYBAHHSA NIHIBICTUYHOI EKCMEePTU3M Y CripaBax NpPo 3aXUCT MAaNHOBUX NpPaB.

MeToau pocnigKeHHs. Y npoLeci NigroToBKM CTaTTi BAKOPUCTAHO KOMMIEKC 3ara/ibHOHa-
YKOBUX i cneLia/ibHO-IOpUAMYHUX METOAIB Ni3HAaHHA. PopMasibHO-N0TIYHUI MEeTOo, 3aCTOCOBAHO
ON1A aHani3y NpaBOBOI NPUPOAN CYA0BOI JIIHIBICTUYMHOI EKCMEPTM3U Ta ii MiCUA B CUCTEMI A0Ka3iB.
CUCTEMHO-CTPYKTYPHUI MeTOoA BUKOPUCTAHO ANA AOCNIAMKEHHA B3aEMO3B’A3KY MiXK MOB/IEHHE-
BMMW O0Ka3aMM, eKCMepTHMM BUMCHOBKOM Ta CYy[0BOKO OLHKOI A0Ka3iB. [TopiBHANAbHO-NPaBo-
BMI MeTOoZ A,03BOJIMB 3iCTaBUTU HaLLiOHA/IbHE NpoLecyasibHe peryatoBaHHA i3 nigxogamm, coop-
MY/IbOBaHMMM Y NpaKTULi EBponericbKoro cyay 3 npas AtoguHu. MeToa, aHanisy cyaoBoi npak-
TUKW 3aCTOCOBAHO A/1A y3arajibHeHHA no3uuin ECMJ1 ta BepxosHoro Cyay Wwo40 A0NYCTUMOCTI Ta
OLiHKM eKCNepTHUX A0Ka3iB. TaKOX BUKOPUCTAHO MiXKAMCUUNAIHAPHUIA NigXia, Wo NoeEAHYE npa-
BOBI Ta NiHIBICTUYHI MeTOAM A0CNIAKEHHA MOBNEHHA.

Merta cratTi. MeTolo CTaTTi € KOMNAEKCHE AOCAIAMKEHHA CYA0BOI NiHIBICTUYHOI ekcnepTu-
31 MOBJIEHHS K 3ac0by 3aXMCTy MAaMHOBMX NpaB, BU3HAYEHHS il NpoLecyasibHOro Ta A0Ka3oBo-
ro 3Ha4YeHHA y UMBINbHOMY CYZO4YNHCTBI, @ TAKOXK aHasi3 BigMOBIAHOCTI NPAKTMKM il 3aCTOCYyBaH-
HS EBPOMENCbKUM CTaHAapPTaM CNpaBeaIMBOro Cyg0BOro posrasay, ChbopmyboOBaHMUM Y PilleH-
HAX EBPOMNENCbKOro cyay 3 NpaB NOANHMU.

BuMKnag OCHOBHOro martepiany. Y cyyaCHMX ymoBax TpaHchopmalLii npaBoBoi cuctemm
YKpaiHW, a TaKOXK MOCTYNOBOI rapMOHi3aL,ii HaliOHAaNbHOro 3aKOHOAABCTBA i3 MPAaBOMNOPALKOM
€sponelicbkoro Cotosy, 0Co6MBOro 3HaYeHHs HabyBalOTb NMUTAHHA AOKA3yBaHHA Yy Cy40BOMY
npoueci, 30Kpema y cnpasax, NoB’A3aHKUX i3 3aXMCTOM MaliHOBMX NpaB. Mpu ubomy aeaani 6inb-
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LIOro NMowKnpeHHsA HabyBaloTb AOKA3M HEMATEPiasIbHOrO XapaKTepy, NOB'A3aHi 3i 3MicTOM MoB-
JIEHHA, KOMYHIKaTMBHOI MOBEAiHKO CTOPIH, @ TAaKOX TEKCTAMM YCHOT 1 MMCbMOBOT KOMYHiKa-
Lii, O BMHUKALOTb Y NPOLLECI UMBIAbHUX, FOCNOAAPCbKUX Ta iHWNUX MaMHOBWUX NPaBOBIAHOCKH.

Y LUbOMY KOHTEKCTi CyA0Ba NMiHIBICTUYHA €KCNepPTM3a MOBAEHHA MNOCTAE He nLle AK A0NOo-
MiPKHUI IHCTPYMEHT A0Ka3yBaHHSA, a K CAMOCTIlHUIA | NOBHOLiHHWI 3acib BcTaHOBNEHHA daK-
TUYHUX 0OCTABMH CNpaBK, AKUI NOTPEOYE HaNEKHOrO NPaBOBOr0 OCMMUC/IEHHA Ta KOPEKTHOI iH-
Terpawii y cyaoBy NPakTUKy. 3a3HAYeHe 3yMOBJ/IEHO TUM, LLLO MOBJ/IEHHA CTOPIH HEPIAKO BUCTYNaE
KNHOYOBMM YMHHMKOM GOpPMYBaHHA, 3MiHM abo NPUNMHEHHA MAaMHOBUX NpaB i 0608’ A3KiB, 30-
Kpema y BUnaaKax yCHUX 4OMOB/IEHOCTEN, NepeanoroBipHMX NeperoBopis, €/1eKTPOHHOIO NInC-
TyBaHHA, NybiuyHMX 3aAB ab0 peKNaMHUX NOBiIAOMIEHD.

BoaHouyac 3acTocyBaHHA CyA0BOI iHIBICTUYHOI €KCNepTU3M y cnpasBax Npo 3axmMcT ManHo-
BMX MPaB Ma€ 34iMCHIOBATMCA 3 YpaxyBaHHAM €BPOMNENCbKMX CTaHAAPTIB CNpaBesIMBOro cyno-
BOro po3rnagy, 3akpinaeHux y ctatti 6 KoHBeHLii Npo 3axmMcT NnpaB NHOAUHU | OCHOBOMOIOMXKHUX
cBobog (EBponeicbKa KOHBEHL,A 3 NpaB AtoguHK) (aani - KonseHuis; EKMJ) [1]. Came npaKTu-
Ka EBponelicbKoro cyay 3 npas AoguHu (aani - ECMJA) dopmye cyyacHi nigxoam Ao OLiHKK A0-
NYCTUMOCTI AO0Ka3iB, NPUHLMMNY 3MaranbHOCTI, PiIBHOCTI CTOPIH Ta Ha/NeXXHOI MOTUBaALLT CyL0BUX
pilleHb.

TaKMM YNHOM, AOCNIAKEHHA CYA0BOI NIHIBICTUYHOT eKCNepTU3N AK 3acoby 3aXnCTy MalHo-
BMX NPAB Yy KOHTEKCTi EBPONENCbKMUX CTAaHAAPTIB A0KA3yBaHHA € HE IMLLIE aKTyalbHUM, ane 1 Ha-
YKOBO Ta MPaKTUUYHO 3HAYYLLMM.

JNliHrBiCTMYHA eKcnepTM3a NMCEMHOTO MOB/IEHHS - Lie 0AHe 3 Halbinblu cKnaaHuX i Bignosi-
OANbHUX AOCNIAXKEHb, NPU LbOMY € OAHMM 3 HaMbinblw 3aTpebyBaHux. JlIHIBICTUYHA eKcnepTu-
32 NONAraA€ B AOCNIAXKEHHI €KCepTamm TeKCTIB PiISHOro XapaKTepy, 3 MeTO BUPIiLeHHA NUTaHb
NpPO HAaABHICTb B HUX BUC/IOBAOBAHb, WO raHbbAATb YeCTb i rigHICTb, AiN0oBY penyTauito, Wo Mma-
I0Tb O3HaKM HaK/eny, Norposn, eKCTPeMiamy, cTaBieHHA Ao peniriii T.n. [3].

Mepepycim cnig 3a3HayYMTH, WO BIANOBIAHO 40 3aKOHY YKpaiHu «[1po cyaoBy eKcnepTusy»
Cy[0Ba eKcnepTm3a BM3HAYAETLCA AK AOCNIAXKEHHA HAa OCHOBI Cnewia/ibHUX 3HAHb 3 MEeTO Ha-
[AHHA BUCHOBKY 3 NUTaHb, AKI € NpeaMeToM cyf0Boro posraaay [2]. JTiHreicTMYHa ekcnepTmsa, y
CBOIO Yepry, rPYHTYETbCA HA CNeLiaibHNUX 3HAHHAX Y raay3i MOBO3HaBCTBA, CEMAHTUKK, Nparma-
TUKMN, OUCKYPCUBHOIO aHaNi3y Ta Teopii MOBNEHHEBUX AKTIB.

OcobnumBIcTIO CyA0BOI NIHIBICTUYHOT eKCNepTU3n € Te, Wo ii 06’EKTOM BMCTYNAE MOBAEHHSA
AK COLia/IbHO Ta IOPUAMYHO 3HAUYLLE SIBULLLE, IKE He 3aBXAN MOoXKe ByTM 04HO3HAYHO BUTNYMA-
YyeHe cyaoM 6e3 3anyyeHHA cneujiasibHUX 3HaHb. 30KPEMa, Y MaHOBUX CMOPax NPeaMeToOM AiHr-
BICTUYHOrO aHani3y MOXKyTb BYyTU: GOPMYNIOBAHHA YCHUX LOMOBAEHOCTEN WOA0 Nepeadi maii-
Ha; IMCTYBAHHA CTOPIH W040 YMOB oniaTv abo BUKOHaHHSA 3060B’A3aHb; peknamHi abo nybniy-
Hi 3aABM, L0 BBOAATb B OMaHY KOHTPAreHTiB; NOBiAOMNEHHS, AKI MICTATb 06iLAHKM, rapaHTii abo
norposwu.

Hanpuknag, GopmyntoBaHHA «a rapaHTyto NOBEPHEHHS KowTiB» abo «Bu oTpumaere npu-
B6YTOK» MOXKe MaTu pi3He NPaBOBE 3HAYEHHA 3a/1EKHO Bif, KOHTEKCTY, iHTEHLLT MOBLA Ta KOMYy-
HiKaTUBHOI cuTyauii. Came cyf0Ba NiHIBICTUYHA eKcnepTu3a A03BOJIAE BCTAHOBUTU, UM € TaKi BU-
C/IOB/IOBAHHSA TBEPAKEHHAMMU NPO GAKTU, OLLIHHUMM CYAKEHHAMM ab0o efleMeHTaMK NePeKoHy-
Ba/IbHOTO AMUCKYpPCY.

TaKMM YMHOM, NIHTBICTUYHA eKCNepTM3a BUKOHYE QYHKLLI0 «MOCTY» MiXX NPaBOM i MOBOIO,
LLLO 3YMOBJOE Ti MiXAMCLMNAIHAPHUI XapaKTep Ta HAYKOBY HOBU3HY A0CAIAMKEHHS.

Baxknumeo nigkpecantn, wo ECINJ1 nocnigoBHO AOTPUMYETBCA MO3MLI, 3rigHO 3 AKOK KOH-
BEHL,isi NPO 3aXMCT NpaB Nt0AMHU | OCHOBOMOJIOXKHUX CBODOOA He BCTAHOB/IOE AeTaNbHUX NpPaBua
LWOAO0 AOMNYCTMMOCTI A0Ka3iB. Pazom i3 Tum CyZa Haro/sowWye, Wo npouec A0Ka3yBaHHA MaE Bia-
noBigaTh 3ara/JibHOMy NPUHLMMNY CNpaBeanBOCTI cygoBoro posraaay (fair trial), rapaHToBaHo-
my cTatTeto 6 EKM.

30Kkpema, y pileHHi y cnpasi Dombo Beheer B.V. v. the Netherlands ECMNJ1 3a3HauuB, wWwo
NPUHLMN PiBHOCTI CTOPiH Nepeabayae HaAaHHA KOXKHi CTOPOHI «PO3YMHOT MOMK/IMBOCTI Npea-
CTaBUTM CBOIKO CMPaBY, BKAOYHO 3 AOKa3aMM, 3a YMOB, AKi He CTaBAATbL il Y CYTTEBO MEHLU BUria-
He cTaHoBuLLe» [4].

TOX, Y UbOMY KOHTEKCTI CYA0Ba NiHIBICTUYHA EKCNepTU3a MOXKe POo3rnafaTmca AK iHCTpy-
MEHT peanisaLii NpaBa CTOPOHU Ha ePEeKTUBHMUI 3aXMCT CBOIX MaHOBUX iHTepeciB. BiamoBa y
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NPW3HaYeHHi TaKoi eKcnepTu3un bes HanexKHoro obrpyHTyBaHHA MOXe, BignoBiAHO A0 nigxoAis
€CNJ1, nopylyBaTH NPUHLMN 3MaraJabHOCTI Ta NPaBo 6yT NoYyTUM.

Kpim Toro, y npaktuui €ECIMNJ1 Heo4HOPA30BO NiAKPECNIOETLCA, L0 CYyAN NOBUHHI HANEXHUM
YMHOM MOTMBYBATM CBOI PilIEHHA LWOA0 NPUAHATTA abo BiAXMNEHHA A0KasiB, 0c06AMBO Yy BUNAA-
Kax, KO/M TaKi AOKA3M € BUPILLAAbHUMM AR pe3ynbTaTy cnpasu. Lle 6e3nocepesHbo CTOCYETLCA
M eKcrnepTHUX BUCHOBKIB, Y TOMY YMCA NiHIBICTUYHUX.

OCHOBHMM 3aKOHOM YKpaiHu - KOHCTUTYLiEt0 YKpaiHK, a came nyHKT 14 cTaTTi 92 nepenba-
Yae, WO BMK/IOYHO 3aKOHaMM YKpaTHM BM3HAYaAlOTbCA: 3acafm CyA0BOi ekcnepTursm [6].

Cnig HaronocuTy, BigNoBiAHO 4,0 YacTnHM 1 cTaTTi 76 LIMBiABHOIO NpoLLecyanbHOro KogeKkcy
YKpainu (gani - UMK YKpaiHu), Aokasamu € byab-aki gaHi, Ha NigcTasi AKMX Cyn BCTAHOB/OE Ha-
ABHICTb ab0 BiACYTHICTb 06CcTaBUH (PpaKTiB), WO OBFPYHTOBYIOTb BUMOTM | 3aMepeyeHHs y4acHUKIB
CnpaBu, Ta iHWKMX 06CTAaBMH, AIKi MatOTb 3HAYEHHSA A4 BUPiWeHHsA cnpasu [5].

MyHKT 3 cTaTTi 129 KoHcTuTyL,ii YKpaiHn BCTAHOB/IIOE, Cepes, OCHOBHMX 3acaf, Cy404YMHCTBA
€: 3Mara/ibHicTb CTOpPiH Ta cBobOAa B HaZaHHI HUMM CyAy CBOiX A0KasiB i y A0BeAeHHI nepes cy-
OOM X nepeKoHAnBOCTi [6].

Kpim Toro, yactuHoto 2 cratti 76 UMK YKpaiHu BcTaHoBAEHO, Wwo Lli AaHi BCTaHOBAKOOTLCA
TaKMmK 3acobamu: 1) TMCbMOBMMM, PEYOBMMMU | 1EKTPOHHUMU A0Ka3aMu; 2) BUCHOBKAMM eKC-
nepTis; 3) MOKasaHHAMM cBiakiB [5].

3rigHo 3 yactmHoto 1 ctatTi 102 UMK YKpaiHm , BKa3aHo, W0 BUCHOBOK eKcnepTa - ue 40-
KNaAHWI ONMC NPOBeAEHNX EKCNEPTOM A0CAIAMKEHb, 3p0b/ieHi y pe3ynbTaTi HUX BUCHOBKM Ta 06-
IPYHTOBaAHI BiANOBIAl HAa MUTAHHA, NOCTaB/EHI eKCNepPTOBI, CKNaAEHWI Y NOPAAKY, BUSHAYEHOMY
3aKOHOZ,aBCTBOM.

BianosigHo Ao Haka3y MiHictepcTsa toctuuii Ykpainu sig 08 »osTHA 1998 poky Ne 53/3
«[Mpo 3aTBepaKeHHA |HCTPYKLUiT NpO NpU3HAYEHHA Ta NPOBEeAEHHA CYA0BUX eKCNepTmU3 Ta eKc-
NepTHUX AOCNiaKeHb Ta HayKOBO-MeTOAMYHUX pEKOMEHAALLi 3 NUTaHb MiArOTOBKM Ta NPU3Ha-
YeHHA CYA0BUX EKCNEPTM3 Ta EKCMEPTHUX AOCAIAMKEHDb» aHaNi3 3MiCTY MOBJ/IEHHSA NPOBOAUTLCA Y
MeXKax NiHrBICTUYHOI eKCNepTU3M YCHOrO MOBEHHA Mif Yac CEMaHTUYHUX AOCIAXKEHb.

EKcnepTHM BUCHOBOK, 30KpeMa, BU3HAETLCA HANIEXKHUM i ONYCTUMMUM A0KA30M 332 YMOBM
OOTPMMAHHA nNpouecyanbHoi GopMM Ta KOMNETEHTHOCTI eKcnepTa Bi4NOBIAHO A0 BUMOT YAUHHO-
ro 3aKOHOAaBCTBa YKpaAiHU.

Ha npakTuui y cnpaBax Npo 3aXMCT MAalNHOBUX NpPaB BUHUKAIOTb CUTYaL,ii, KOAN came MOB-
JIEHHEBWUI 3MiCT A0OKa3iB € BU3HAYa/IbHUM. Hanpuknag, y cnopax WoA0 NoBepHEHHS KOLTIB 33
YCHOO JOMOB/IEHICTIO abo y BUNaZKax, KoM 04Ha 3i CTOPiH 3anepeYvye HasBHICTb 3060B’A3aHHS,
CY/Z0Ba NiHrBICTUYHA eKCNepTM3a MOKe BCTAHOBUTH, UM MICTATb ayaio3anncu abo nosigomaeHHs
03HaKM BONEBUSAB/IEHHS, CNPAMOBAHOIO Ha BUHMKHEHHA MaltHOBOIo 30608 A3aHHSA.

MoKa30BUM Y LibOMY KOHTEKCTI € niaxia BepxoBHoro Cyay, SKMIM y HU3L pilleHb HaronoLwye
Ha HeobXiAHOCTI MOTMBOBAHOIO BUPILLEHHA KAOMOTaHb CTOPiIH NP0 NPU3HAYEHHA eKCnepTu3n. 3o-
Kpema, y cnpasi Ne 760/13253/19 Cya 3a3HaumB, WO irHOPYBaHHA TaKMUX KNOMNOTaHb 6e3 Hanex-
HOI apryMeHTaU,ii MOXe CBig4YMTM NPO NOPYLLIEHHA NPUHLMNY CNPaBeaMBOro Cy40BOro po3rnsagy
[7].

Ha npaktuui cyaosa NiHrBiCTMYHA eKCcnepTr3a akTMBHO BUMKOPMCTOBYETHLCA Y CNOPax Woa0
BifLWKOA4YBaHHA MalHOBOI WKOAM, 3aBAAHOI BBEAEHHAM B OMaHy; NPO BU3HAHHA AOrOBOpIB He-
OINCHUMU; LWOA0 CTATHEHHA 3a60ProBaHOCTI 3@ YCHUMM LLOMOB/IEHOCTAMM; Y CMpaBax Npo Heao-
6pOCOBICHY peknamy.

Hanpuknag, aHani3 pekaMHMX BUCNOB/IOBaHb Ha NpeaMeT HaAaBHOCTI TBepAKeHb Npo ra-
paHTOBaHWUI GiHAHCOBMI pe3ynbTaT A03BOAE BCTAHOBUTM, UM BYyN CNOXKMBAYi BBEAEHI B OMa-
Hy, Lo H6e3nocepeAHbO BNIMBAE HA 3aXMCT iX MalMHOBUX NpPaB.

Y noaibHmMx cnpasax NiHrBiICTUYHA eKcnepTn3a 403BOJIAE BiAMEKYBATU OLIHOYHI CyArKeHHs
BiZ TBEPAKEHb NPO GaKTK, WO MaE NPUHLMNOBE 3HAYEHHA A5 NpaBoBoi KBanidiKauii Al Bia-
nosigava.

BucHoBKM. ligcymoBytouM BMKAaAeHe, CAif KOHCTATyBaTK, WO CYyA0Ba NHIBICTUYHA eKC-
nepTU3a MOBJIEHHA B Cy4aCHWX YMOBAX PO3BUTKY CYA0YMHCTBA HAabyBa€E CTaTycy He Auwe [o-
MOMI’KHOTO, @ GAKTUYHO CUCTEMOYTBOPIOBA/IbHOTO 3aCO0y A,0KA3yBaHHSA y CrpaBax Mpo 3axucTt
MaiiHoBMX npaB. [i 3HaUYeHHA 3ymoBAeHe TUM, WO Aedani binblua KinbKicTb NpaBoBigHOCUH dop-
MYETbCA, peanisyeTbca abo NPUNMHAETLCA Yepes MOBNEHHEBI Aji Cyb’eKTiB — AK Y TpaAMLiNHIN
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YCHIi Yn NMCbMOBIM popmi, Tak i B unmdpoBomy cepeaosuLli. Came Tomy afeKBaTHE TIYyMaYeHHA
3MiCTY MOBNEHHA, KOMYHIKaTUBHUX HAMIPIB CTOPiH Ta CEMAHTUKO-NPArMmaTUYHUX XapaKTEPUCTUK
BMC/IOB/IIOBAHb CTAE K/IKOYOBMM YUNHHUKOM BCTAHOBAEHHSA GpaKTUYHMX 06CTaBUH CpaBMK, Bif AKX
b6e3nocepenHbo 3ai1eXunTb 0bcAr i cnocib 3axmcTy MalHOBKUX Mpas.

CynoBa NiHrBIiCTMYHA eKCnepTM3a, Y LbOMY CEeHCi, BUKOHYE YHiKanbHy GYHKLUitO TpaHcaauii
MOBJ/IEHHEBOI iIHGOPMaLLTy OPUAMYHO penieBaHTHI KaTeropii, Wo A03BONSE cyay NepenTu Big, no-
BEPXHEBOrO CMPUMHATTS TEKCTY YN BUC/IOB/IIOBAHHSA A0 iX HAyKOBO 06rpyHTOBAHOro aHanisy. Ta-
KWI nigxig 3abesneyye 6inbll BUCOKMI piBEHb 06’ EKTUBHOCTI CYA0BOrO PO3rnaay, MiHimisye pu-
3MKM AOBIZIBHOTO TIYMAYeHHA MOB/IEHHA Ta CNPUAE AOTPMMAHHIO MPUHLMNY NPAaBOBOI BU3HaYye-
HOCTi y MaiHOBMX Cropax.

Pazom i3 TMm, edeKTUBHICTb BUKOPUCTAHHS CyA0BOI NiHIBICTUYHOI ekcnepTusun 6esnoce-
peaHbo 3aNeXKnTb Big, il BiANOBIAHOCTI EBPONENCbKMM CTaHAAPTaM A0Ka3yBaHHA, ChopMyIboBa-
HUM Yy NPaKTULi EBPONENCbKOro cyay 3 npas NOAUHU. K BUNAMBAE 3 aHanidy cTaTTi 6 KoHBeH-
Lii Npo 3axmcT NpaB Nt0AMHM | OCHOBOMOJIOXKHMX cBOOOA, Ta BiANOBiAHMX pilleHb ECMJI, Kntoyo-
BUM KPUTEPIEM OLLIHKM J0Ka3iB € He iXx popManbHa HaNeXHIiCTb A0 NEBHOro BUAY, a 3abe3neyeH-
HA 3aranbHOI CNPaBeaAMBOCTI CYA0BOr0 NPOBAANKEHHA. Y LlbOMY KOHTEKCTI NHIBICTUYHA eKcnep-
TM3a BUCTYNAE iIHCTPYMEHTOM peanisaLii NpMHLUMNIB 3MaranbHOCTI, PiBHOCTI CTOPiH Ta NpaBa 6yTu
NMOYYTUM, OCKINIbKM HAaZA€ CTOPOHI peasibHy MOXKAUBICTb OBIPYHTYBaTW CBOI BUMOTK abo 3anepe-
YeHHA Ha OCHOBI cneLiasbHMX 3HaHb.

Baxknueum € 11 Te, Wo npaktuKa ECIJ1 opieHTYe HaLioHaNbHI cyan Ha 060B’A30K Hanex-
HOT MOTUBALT pilleHb LWOAO0 NPUIAHATTA abo BiAXMNEHHA A0Ka3iB, 30KpemMa eKCnepTHUX BUCHO-
BKiB. Y 3B’13Ky 3 UMM HeobI'pyHTOBaHa BiAMOBa Y NMPU3HAYeHHi CyA0BOI /IIHIBICTUYHOT eKcnepTu-
31y CNpaBax, A& MOB/IEHHEBUI 3MiCT MA€ BU3HaAYa/lbHE 3HAYEHHSA 15 BCTAHOB/IEHHA MaliHOBUX
npas i 060B’sA3KIB CTOPiH, MOXe bYyTW po3LiHEeHa AK NOPYLWeEHHS NpaBa Ha cnpaBeaIMBUN Cya0-
BMW pO3rnsaa. TakMm YMHOM, CyA0Ba MPAKTUKA NOBUHHA BUXOAMTM 3 Npe3yMnuii A0LiNbHOCTI 3a-
CTOCYBaHHA NiHIBICTUYHOI €KCepTM3KM y pasi HAABHOCTI CYMHIBIB LW,040 3MicTy, iHTeHLiT abo topu-
OWNYHOT 3HAYYLLLOCTi MOBNEHHS.

Kpim TOro, cygoBa NiHrBiCTUYHA eKCnepTM3a MAE BaXk/IMBE 3HAYEHHA ANA afanTaLii Haui-
OHaNbHOrO NPaBOCYAAA A0 Cy4aCHUX BUKAWUKIB LUnbpoBisaLii. AHanis eneKTpoHHOro ANCTYBaH-
HS, NOBIAOM/IEHb Y MeCeHAKepax, ayaio- Ta Bigeo3anuciB KOMyHiKaLii noTpebye Y4iTKUX MeTog0-
NOTIYHUX NiAXoAiB, WO NOEAHYIOTb NPABOBI CTaHAAPTU A0KA3yBaHHA 3 AOCATHEHHAMM Cy4acHOI
NIHTBICTUKU. Y LbOMY KOHTEKCTI MiKAMCUMNAIHAPHUIA XapaKTep NHIBICTUYHOT eKcnepTusn Ao-
3BO/ISI€ 3a6€3MeYnTN HaNEXKHY iHTerpaL,ito MOBO3HABYMX METO/AIB Y CYZA0BUIN NPOLLEC, HE BUXOAS-
UM 32 MEXi KOMMEeTeHLLii ekcnepTa Ta He NIAMIHAOYN NPABOBY OLLIHKY CyAay.

OT)Ke, NoAanblUN PO3BUTOK IHCTUTYTY CYA0BOI NIHIBICTUYHOT eKcnepTn3un B YKpaiHi noBu-
HEeH 3A4iMCHI0BATUCA Y HaNPAMI MeTOA0/I0MNYHOro BAOCKOHaNEHHSs, YHidiKauii niaxoais oo ¢op-
MYJIIOBAHHA 3anuTaHb eKCcnepTy Ta NiABMLWEHHA piBHA obi3HaHOCTI cyaAiB i aABoOKaTiB WoOAO0
MOX/IMBOCTEM LbOro BUAY eKCnepTm3un. Y nepcrnekTmBi ue cnpuatume nigsuLLEHHIO AKOCTI cya0-
BMX pilleHb y CMpaBax Npo 3aXMCT MalkHOBMX MPaB, 3MiLLHEHHIO A0BipY A0 NpaBocyaas Ta Habau-
YKEHHI0 HaLioHaNbHOI CyA0BOT NPaKTUKM A0 EBPONENCbKUX CTaHAAPTIB CNpaBeaMBOro cy40BO-
ro posrasay.

Taknum 4nHOM, Cy0Ba NiHIBICTUYHA eKCNepTU3a MOBAEHHA CAih PO3rnA4aTu He nnle AK
TEXHIYHWUI IHCTPYMEHT Al0Ka3yBaHHA, a AIK BaXK/IMBUIM eIeMEHT Cy4acHOT MoAeni npaBocyaas, 30-
pieHTOBaHOI Ha 3abe3neyeHHA ePEKTUBHOMO 3aXMCTy MaHOBUX MPaB, AOTPUMAHHA NPUHLMMY
CNpaBea/IMBOCTI Ta peanisaLito GpyHAaMEHTAIbHUX NPaB NHOANHM.
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The article is devoted to examine the theoretical, methodological, and forensic aspects of using
forensic linguistic expertise of speech as a tool for protecting property rights in civil and commercial
proceedings. An interdisciplinary analysis of the interaction between law and linguistics in the evidentiary
process is conducted, particularly regarding the determination of legally significant content in oral and
written statements that establish, modify, or terminate property relations. The relevance of this study is
driven by the increasing role of non-material and digital evidence in judicial practice, the widespread use
of electronic communication and oral agreements, as well as the need to harmonize national approaches
to evidence with European standards of a fair trial.

The article substantiates the significance of forensic linguistic expertise as an independent type of
evidence, providing scientifically grounded interpretation of parties’ speech, taking into account semantic,
pragmatic, and discursive characteristics of statements. It analyzes the legal framework for appointing
and conducting linguistic expertise in Ukraine, as well as its practical application in cases involving debt
recovery, annulment of transactions, unfair advertising, and misleading statements. Particular attention
is paid to the admissibility and evaluation of expert opinions in light of Article 6 of the Convention for the
Protection of Human Rights and Fundamental Freedoms and the case law of the European Court of Human
Rights concerning the principles of equality of arms, adversarial proceedings, and proper judicial reasoning.

It is established that forensic linguistic expertise functions as a tool for transforming linguistic
information into legally relevant facts, enhancing the quality of evidence in property rights cases. An
analysis of judicial practice identifies typical problems in the use of linguistic expertise, including formalistic
approaches to its appointment and insufficient justification when refusing relevant motions. Conclusions
and recommendations are formulated regarding the improvement of forensic linguistic methodology,
enhancement of judges’ and lawyers’ competencies, and the development of an interdisciplinary approach
as a condition for effective protection of property rights in accordance with European standards of justice.

Furthermore, the article highlights the scientific novelty of approaches to integrating linguistic
methods into the evidentiary process, proposes a unified methodology for formulating questions for
experts, and determines criteria for the admissibility of forensic linguistic conclusions. Special attention
is given to the interdisciplinary combination of knowledge in linguistics, civil, and commercial law, which
allows for accurate interpretation of parties’ speech and increases objectivity in judicial proceedings. The
proposed recommendations aim to improve the practice of using linguistic expertise in property rights
cases, enhance trust in the judicial system, and bring national practice closer to European standards of a
fair trial.
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